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IN THE DISTRICT COURT OF OHIO. 
GALLIA COUNTY, APRIL, 1853. 


BEFORE MESSRS. JUSTICES CALDWELL, NASH, PECK AND WHITMAN. 
Drovituiarp v. Witson, ADMINISTRATOR OF WHITE. 
[REPORTED BY MR. JUSTICE NASH.] 


LIMITATION OF ACTIONS—-MUTUAL ACCOUNTS—APPLICATION OF PAYMENTS— 
ACKNOWLEDGMENTS BY ADMINISTRATOR. 


The statute of limitations begins torun on an account current from its close. 

Where an account is based upon mutual dealings between parties, it is closed by a termina- 
tion of the mutual dealings. 

Where a clerk and sheriff respectively received fees coming to the other, and by agreement 
each retained those received by him for the other, with the intention of settling the same 
as an account between them ; it was held that the account was closed, when the term of 
office of the sheriff expired. 

Payment to prevent the running of the statute of limitations, must be the act of the party; the 
payee, who has received money of the payer of a note or account, can not apply the same 
in such a way as to affect the running of the statute. 

An acknowledgment to prevent the running of the statute of limitations must be positive, 
unequivocal and direct, and admit the existence of a previous debt or claim, which he is 
willing to pay. 

Where A said to C, he had an unsettled account with B, and wanted him, C, to look it over 
and adjust it, as he thought B owed him on the account; this was held not a sufficient 
acknowledgement to prevent the running of the statute. 

An administrator or executor has no power by a new promise to revive a claim or debt 
already barred by the statute of limitations. 

The personal representative is authorized to allow all claims which can be legally enforced 
against the estate; and so claims not barred at the time of their being presented to him 
duly authenticated. 

Whatever may be the decisions elsewhere, since the decision in 17 Ohio R , 9, no personal 
representative can, by any promise of his, enable a creditor, whose claim is barred, to 
recover the same against the estate. To hold this would be to hold that he could make 
new contracts for his intestate. 
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Tas was an action of assumpsit for money had and received, and 
on the other common counts. 

The declaration contained two counts ; one on a promise made by 
the intestate, the other on a promise made by the administrator on 
an indebtedness of the intestate. The pleas were the general issue, 
and a plea of the statute of limitations of six years. To this special 
plea there was a replication that the cause of action did accrue 
within six years. 

The case was submitted to the Court upon the issues joined, with- 
out the intervention of a jury, and the evidence showed the follow- 
ing state of facts. 

The plaintiff was clerk of the Court of Common Pleas and Supreme 
Court in this county, and the said John White had been sheriff of 
said county for four years, from October, 1837, to October, 1841. 
While the parties were so clerk and sheriff, they had each received 
fees in cases belonging to the other, by consent, and held the same 
subject to a final adjustment between the parties. No account was 
actually kept, either by the clerk or the sheriff, of the amounts so 
respectively received ; but it appeared to be the clear understanding 
between them that there was an account existing between them, to 
be settled and adjusted. The case had, by consent, been referred to 
a commissioner to examine the records, executions, dockets, papers, 
etc., to ascertain the facts, and state the amounts received by each. 
The report showed a large balance in favor of the plaintiff. The 
mutual receipt of fees was closed when White went out of office, in 
the fall of 1841. The plaintiff had, as clerk, received small amounts 
of fees coming to White, up to October term of the Common Pleas, 
1842. The plaintiff had also an item or two subsequent to that 
date, and one as late as 1844, for fees due him from the defendant’s 
intestate in certain cases wherein White was a party. 

White died in September, 1846, and the defendant was appointed 
administrator in March, 1847. 

The plaintiff proved that in September, 1846, White, a short time 
before his death, told the witness that the accounts between the 
plaintiff as clerk, and himself as sheriff, had never been settled ; and 
White requested the witness to examine the same and adjust them 
for him. White further said he supposed the seven owed him 
two or three hundred dollars. 

It was further proved that early in the year 1849, the plaintiff and 
said administrator undertook to examine tkese accounts, and the 
plaintiff being furnished with papers by the administrator, caused 
the same to be made out and stated, and showed to the administra- 
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tor; and the administrator p~omised to pay this balance so found to 
be due from said intestate to the said plaintiff, and said that he 
would apply for a sale of real estate to do it. The administrator 
afterwards declined to pay the claim, whereupon this suit was pro- 
secuted to recover the same. 











Mr. Perry, for the plaintiff, claimed that the evidence showed the 
existence of a running account, which was not closed until the date 
of the last item in 1844, and hence the limitation had not run out 
when the suit was brought in 1849. 

He also insisted that White’s request to have the witness settle 
this account, in 1846, was such a recognition as would take it out 
of the operation of the statute. 

If these points were against him, he then insisted that the promise 
of the administrator was effective to remove the bar. Such, he 
insisted, was the weight of authority in this country and in Eng- 
land, 15 Johnson’s R. 3; 16 Massachusetts R. 439; Emerson v. 
Thompson, 13 Ohio R. 271; Pierce v. Zimmerman’s Executor, 
Harper’s South Carolina R. 355. 













Mr. A. Cushing, for defendant, referred to the cases cited in the 
argument in the case of Pierce v. Zimmerman’s Executor, 13 Ohio 
R. 271, and to the opinion of the court, showing it to be an open 
question in Ohio. 











The opinion of the Court was delivered by Mr. Justice CALDWELL. 
The first question presented in this case is, when did this cause 
of action accrue ? Did it accrue more than six years before the bring- 
ing of this suit? This depends upon the character of the items 
constituting the plaintiff’s claim. Ordinarily, money collected bya 
sheriff is not the subject of an account; each execution is a sepa- 
rate transaction, and must be treated as such. But in this case the 
parties appear to have treated the money received by each, as money 
arising on mutual dealings, and as constituting the matter of a run- 
ning account, to be eventually settled and adjusted as such. We 
think, therefore, that the acts of the parties estop each from 
denying that such was the character of their mutual receipts of 
money. 

This then being the character of these dealings, the statute would 
not begin to run until this relation between them had ceased, and 
the account was closed. The intestate ceased to be sheriff in the 
fall of 1841, and with that, ceased to collect or receive money for 























388 Drouilliard v. Wilson. 


the use of the plaintiff. From this point of time all mutuality in 
this account ceased ; the relation between the parties, out of which 
this mutual accounting arose, then terminated, and the account after 
that, if one could exist, must of necessity have been entirely one- 
sided. We think, then, that this account'was closed at the moment 
of time at which the intestate ceased to be sheriff, and this was in 
the fall of 1841; and the suit was not commenced until the spring 
of 1849, over seven years after the cause of action accrued. Hence 
the plaintiff’s claim is barred, unless it is taken out of the operation 
of the statute by some competent evidence. 

It is claimed, in the first place, that there are items here charged 
as late as 1844; but these items had no relation to this account 
between the parties ; they are for costs due to the plaintiff in cases 
in which the intestate was himself a party, and which, of course, 
are evidenced by the record, and can not, by any reasoning, be made 
a part and a continuation of this account of moneys received respect- 
ively by each for the other, as clerk and sheriff. We think, there- 
fore, that the debtor side of the account was closed, when the intes- 
tate made his last return as sheriff. 

It is further claimed that here are credits in this account, coming 
within the limitation of six years. But how did these credits origi- 
nate? They were not payments made by the intestate; if they had 
been, then the argument would be conclusive ; that fact, under our 
statute, would prevent the running of the statute. A payment, 
made before a claim is barred, has the effect of doing away with the 
time already past, and the statute begins to run only from the date 
of such payment, 17 Ohio R. 9. But was this a payment? A pay- 
ment implies the voluntary act of a party; an act which is a direct 
recognition of the existence of the claim on which the payment is 
made. Hence the party paying must have paid money to be applied 
on the particular debt or claim, the limitation of which is thereby to 
be extended. In this case the plaintiff, as clerk of the court, received 
money, in his official capacity, which was going to ‘the intestate, 
White ; and when received it was money in his hands for the use 
of the intestate, for the iaithful payment of which the sureties on his 
official bond would be liable. This money, so received and held, 
could be applied as a payment only with the consent of the intestate. 
It was not in the power of the plaintiff to convert this receipt of 
money into a payment, so as to affect the rights of White in his 
absence and without his consent. A set-off and a payment are in 
legal contemplation very different things. We have, therefore, no 
hesitation in holding that there was here no payment by the intes- 
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tate of these sums on this account; and hence that these credits can 
have no effect to stop the running of the statute. 

It is, however, claimed that White, in 1846, recognized the exist- 
ence of this account ; and that this is equivalent to an acknowledg- 
ment. The acknowledgment of the existence of a debt, before it is 
barred, suspends the running of the statute. Our statute expressly 
gives this effect to an acknowledgment ; but the acknowledgment 
must contain an unqualified and direct admission of a previous sub- 
sisting debt, which the party is liable and willing to pay, Ventris v. — 
Shaw, 14 N. H. 422. To say that one would not insist upon the 
statute, if the account was just, while at the same time he denies its 
justness, is not sufficient to stop the running of the statute, Carruth 
v. Paige, 22 Vermont R. 179. The cases are clear upon this point, 
Brown v. State Bank, 5 English R. 134; Kensington Bank v. Pat- 
ton, 2 Harris R. 479. The evidence in this case shows, that while 
the intestate recognized the existence of an unsettled account, he 
claimed that the plaintiff owed him, instead of acknowledging that 
he owed the plaintiff. Such an acknowledgment or admission is 
wholly below the requirements of the statute and the decisions, and 
can not stop the running of the statute. 

This claim was then barred in the fall of 1847, and this cause of 
action, as against the estate of White, then became ewtinct, as was 
decided in the case of Hill v. Henry, 17 Ohio R. 9; and hence 
we are driven to decide whether the promise made by the adminis- 
trator in 1849, can be effective to do away with the bar of the statute. 
This is an important question, and was left undecided in the case of 
Pierce v. Zimmerman’s Executor, 18 Ohio R. 271. It is then an 
undecided question in Ohio. 

The authorities cited by plaintiff’s counsel, as well as those cited 
by counsel in the case in the 13 Ohio R, 271, show that in England 
and the older states, it has been held that the promise of an admin- 
istrator will remove the bar of the statute, and enable a party to 
recover ; while upon the other hand there are authorities which deny 
this right to the administrator. Such are the decisions in Pennsyl- 
vania, Frity v. Thomas, 1 Wharton R. 66; Case v. Cushman, 1 
Barr R. 241; 5 Barr, 225. Such, too, seems to be the decision in 
Mississippi, Henderson v. Ilsley, 11 Smedes and Marshall, 9. 

On principle, speaking for myself, I should have no hesitation in 
holding, independent of the decision of the Supreme Court in the 
17 Ohio R. 9, that an administrator has no power to revive a claim, 
once barred by the statute of limitations. The duties of the admin- 
istrator are limited to collecting the debts due to, and to the pay- 
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ment of those owing by, the intestate. What right he has to be 
generous with the property of others, to pay debts for which there 
exists no legal liability against the estate, I could never compre- 
hend. 

But whatever may be the law elsewhere, we have to expound it 
as we find it settled in Ohio. In Hill v. Henry, 17 Ohio R. 9, the 
Supreme Court held that the effect of our statute, when it had once 
run out, was to extinguish the debt or claim, so that no recovery 
could be had on the original promise or obligation; but that the 
recovery could only be had on the new promise, supported and 
upheld by the moral obligation resting upon the debtor to pay the 
original debt. Such, then, is the lawin Ohio. Now can an admin- 
istrator make a new contract to bind the estate, predicated upon a 
mere moral obligation, resting upon the intestate? We think not. 
The administrator has to execute legal liabilities existing against the 
estate ; he has nothing to do with moral obligations resting upon 
others. His duty is to audit, allow and pay the legal liabilities of 
he estate ; and hence he can allow all claims not barred ; but when 
once barred by the statute, he has no authority to create a new lia- 
bility, predicated upon a mere moral obligation, resting upon others. 
Whatever, therefore, may be the decisions elsewhere, we have no 
hesitation in holding that, under the provisions of our statute, as 
expounded by the Supreme Court, an administrator can not, by a 
new promise, revive a claim once barred. Judgment, therefore, 
must be entered for the defendant. 


Wuirman, J. I am compelled, very reluctantly, however, to 
acquiesce in this decision. There seems to be no means of escaping 
the effect of the decision in the 17 Ohio R. 9. By that decision this 
claim became extinguished in 1847, and no recovery could ever have 
been had upon it; there can then exist in Ohio, no doctrine of the 
waiver of the statute ; there must be a new contract based on a mere 
moral obligation ; and no one ever supposed that a personal repre- 
sentative had power to create new contracts. Independent of this 
decision, I should have held the new promise effective to authorize 
@ recovery. 


Nasu, J. In the court below, I ruled this case in favor of the 
plaintiff, in obedience to what I supposed to be the weight of author- 
ity, though my own mind has never been brought to acquiesce in 
its correctness. I never could understand what right an admin- 
istrator had to pay debts which had ceased to be inforcible in a court 
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of justice. The case in 17 Ohio R. 9, was not at that time brought 
to my mind, or I might then have felt at liberty to have decided 
otherwise. But that case necessarily settled this, unless we are pre- 
pared to h 1d that an administrator can create contracts based upon 
a mere moral obligation to the same extent as the intestate himself. 
Hence he might, by a new promise, revive a claim barred by a cer- 
tificate of bankruptcy, or released on a composition among creditors 
with the intestate in his lifetime. This would hardly be claimed by 
any one. I, therefore, cheerfully concur in the opinion first pro- 
nounced, because, independent of our own statute and decision, and 
on principle, I never could understand how a mere trustee could be 
allowed to pay debts which had ceased to exist as a legal charge upon 
the estate. 
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Prox, J., who had left the Court before the opinion was pro- 
nounced, expressed his concurrence in the decision. 





IN THE DISTRICT COURT OF OHIO. 


HURON COUNTY, APRIL TERM, 1853. 







BEFORE MR. CHIEF JUSTICE BARTLEY AND MESSRS. JUSTICES OTIS, HUMPH- 
REYVILLE AND STARKWEATHER, 










CuapMAN AND Harkness v. Toe,Map River anp Laxe Erm Rat- 
ROAD Company, AND Tue Sanpusky City anp Inpiana RarLRoap 
ComMPANY. 










EVADING INJUNCTIONS — RIGHT OF STOCKHOLDERS SPECIFICALLY TO ENFORCE 
CONDITIONS OF SUBSCRIPTIONS — CORPORATIONS ACTING UNDER CHARTERS 
OF OTHER CORPORATIONS. 







A court of equity will restrain by injunction those who seek by indirect and equivalent means 
to attain an end which the court has previously forbidden to be consummated. 
Stockholders who have subscribed to a railroad pon condition of its being located through 
a particular place, may compel a specific performance of the condition upon which the | 
contract was made. | 
A corporation created for a specific purpose, can not become the mere dependent or creature . | 
: 









of another corporation, to effect ends which the latter can not lawfully consummate. 
Although the validity of acts of incorporation can not be collaterally inquired into, yet it 
may be shown, as a matter of fact, that a pretended organization was not instituted in 
good faith to carry out the legitimate purpose and intention of the law. 
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A pty in chancery was filed in the late Supreme Court for the 
county of Huron, in July, 1851, by Frederick Chapman and Lamon 
G. Harkness, against the Mad River and Lake Erie Railroad Com- 
pany, wherein it was set forth that the complainants were the pro- 
prietors of the village of Bellevue, in said county, and of other real 
estate in that vicinity, and that some years ago they made sundry 
contracts with said railroad company, then engaged in the construc- 
tion of a railroad under an act of incorporation conferring upon it 
the authority to construct and maintain a railroad from Dayton, in 
the county of Montgomery, through Springfield, Urbana and Tiffin 
to Sandusky City, in Erie county; that the said Company, at that 
time, being in great need of means for the construction of its rail- 
road, entered into a written contract with complainants, whereby it 
was agreed, that in consideration that the company should locate, 
construct and continue the main line of said railroad between Tiffin 
and Sandusky City, on a route passing through Bellevue, complain- 
ants bound themselves to convey to said company the one fourth of 
the ynsold lots in said village, and also the right of way for said 
railroad through the village and through the other lands of com- 
plainants, being over one mile in distance ; and that pursuant to the 
contract the company did locate and construct its road on the route, 
and complainants conveyed to the company the village lots, being 
eighteen in number, and the right of way through the village and 
lands ; that some years afterward, the company still greatly needing 
further assistance for the completion of its road, complainants sub- 
scribed and paid up one thousand dollars to the capital stock of the 
company, in consideration of a right to a side track, from the main 
line of the railroad to a warehouse, for doing a forwarding and 
receiving business at Bellevue, and that complainants still hold the 
stock in the company, and have constructed the side track and ware- 
house, at great expense and cost to themselves. 

That afterward complainants entered into another contract with 
the company, whereby they paid the company five hundred dollars 
in money, in consideration of a right to a private side track from the 
main line of the railroad to another warehouse at that village, which 
side track and warehouse were also constructed by complainants at 
great cost, ete. Complainants also allege that they are still the pro- 
prietors of the greater part of said real estate, warehouse; etc., and 
extensively engaged in the forwarding and receiving business, in 
connection with the main line of the railroad, and that said com- 
pany, in violation of its contracts with complainants, and without 
legal authority, has determined to change the route of its road from 
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Tiffin to Sandusky City, and have actually commenced the construc- 
tion of a railroad on another route, passing eight miles west of Belle- 
vue, with the view of abandoning entirely the route through that 
village, to the great injury of complainants in their property, rights 
and business. Complainants prayed for an injunction, ete. 

The company, through its president, filed an answer to the bill, 
admitting the contracts, stock, property and business of complain- 
ants, but claiming the right under the laws of the state, to make the 
alleged change in the location of its railroad. 

On an application before Judges Hitchcock and Spalding, an 
injunction was granted, July 26th, 1851, restraining the company 
from making the contemplated change in the location of its rail- 
road. 

In August, 1852, a supplemental bill was filed, charging an 
attempt on the part of the Mad River and Lake Erie Company to 
evade the injunction by circuity, and the device of constructing their 
railroad on their newly selected route between Tiffin and Sandusky 
City, under a sham or pretended organization under an act incor- 
porating a company styled ‘‘ The Sandusky City and Indiana Rail- 
road Company,” and authorizing the construction of a railroad from 
Sandusky City to some eligible point to be selected by the company, 
on the western line of the state of Ohio, or southern line of Michi- 
gan, with a branch to the western bank of the Maumee river, The 
supplemental bill called upon the Mad River Railroad Company for 
an answer through its officers under oath. 

The Mad River Company through its president filed an answer, 
not under oath, as called for, denying that the Mad River Company 
was in any manner engaged in the construction of the railroad on 
the new route, but claiming the right to connect with and run the 
road by agreement with the Sandusky City and Indiana Railroad 
Company. 

It appeared that immediately after the provisional injunction 
was granted, the president and superintendent of the Mad River 
Company gave out in conversation, that there was another way by 
which they could accomplish the object, notwithstanding the injunc- 
tion. And in a short time the officers, directors and attorneys of 
the Mad River Company made a hasty organization under the act 
incorporating the Sandusky City and Indiana Railroad Company, 
the authorized capital stock of which is three millions of dollars, 
The amount of stock subscribed under the organization was a little 
over fifty-one thousand dollars, of which twenty-five thousand were 
subscribed by the president of the Mad River Company, and twenty- 
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five thousand by the superintendent, and the remaining few shares 
by the directors and attorneys of the Mad River Company. 

It did not appear that any money had ever been paid on this stock, 
but the subscribers of the stock gave their notes without interest for 
the same, which were placed in the hands of the treasurer of the 
Mad River Company. Bonds were executed in the name of the 
Sandusky City and Indiana Railroad Company to the amount of 
three hundred and fifty thousand dollars, and placed in the hands of 
Mr. Henshaw, of Boston, Massachusetts, who was the treasurer of 
the Mad River Company, and who upon these bonds, advanced or 
procured the money for building the road on the new route from 
Sandusky City to Tiffin. The officers, directors and attorneys of 
the Mad River Company were the only stockholders, officers and 
agents who managed and controlled the new company. The Mad 
River Company furnished its engineers and its construction train for 
making the new road ; also furnished the iron rails and plates, and 
spikes for laying it. No attempt was made to locate or make the 
new road beyond Tiffin, and Tiffin is not on the direct route from 
Sandusky City to the western terminus fixed by the charter, and 
finally the new company consummated its labors by a perpetual lease 
of the new road from Sandusky to Tiffin, to the Mad River Com- 
pany, stipulating that the latter company should have full and ample 
authority to use the franchises, privileges, road and name of the new 
company; in consideration whereof, the said Mad River Company 
became bound to pay the bonds and all the liabilities incurred by the 
new company amounting to three hundred and sixty thousand dol- 
lars ; also, all taxes which might be assessed on said road, ete., 
leased, and also to finish said new railroad, making all necessary 
side tracks, warehouses, stations and other fixtures, and to use, man- 
age and control the same forever, as fully in every respect as the 
new company could, without any stipulation that the stockholders in 
the new company were ever to pay up one dollar on their stock 
notes, or ever to receive any dividends or profits of any kind what- 
soever, as stockholders, in said new company. The officers in the 
new company during the construction of the new road received no 
salaries or compensation as such officers. 

The president and superintendent of the Mad River Company, 
constituted the executive committee of the new company.- The new 
road connected with the Mad River Railroad in the depot and build- 
ings of the Mad River Company, at both Tiffin and Sandusky City, 
and the business of the new company was transacted in the office 
of the Mad River Company. During the construction of the new 
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road, it did not appear that the Mad River Company had made 
any dividend or rendered any account of the appropriation of its 
income or profits. 

It appeared that the new road was some three miles and a half 
nearer than the other, and avoided on the route, in all an elevation 
of something like one hundred and thirty feet, and was considered 
preferable on account of the convenience of water and gravel. 

The counsel for the Mad River Company, asked for a continuance 
of the cause, for the purpose of being enabled to take the deposition 
of Mr. Henshaw, of Boston, the treasurer of the Mad River Com- 
pany, to prove by him that the new road was not constructed by the 
money of the Mad River Company. For the purpose of avoiding 
a continuance, the complainants admitted that Mr. Henshaw would 
so testify. 


Mr. Chief Justice Bartiey delivered the opinion of the Court. 
The complainants, as stockholders in the Mad River and Lake 
Erie Railroad Company, have a right in a court of equity, to restrain 
the corporation from any misapplication or illegal use of its funds, 
or any abuse of its corporate powers which would furnish any cause 
for the forfeiture of its franchise ; and it does not appear that this 
railroad company has brought itself within any provision of law 
authorizing a change in the location of its road between Tiffin and 
Sandusky City. 

The contracts of the complainants with the company, have been 
fully established, and are binding on the company, and will be en- 
forced in a court of equity. The company had the benefit of these 
contracts when it was greatly in need of aid in the construction of 
its road, and the complainants upon the faith of these contracts were 
induced to make large investments, and have acquired important 
rights under them. The company can not now repudiate these con- 
tracts by changing the location of the main line of its road. Such 
an act would violate the rights of private property, which the con- 
stitution of the state declares shall be held inviolate. 

It was upon this ground that the late Supreme Court granted the 
provisional injunction, and upon final hearing we see no cause for 
any different determination in this respect. 

Railroads are the great improvements of the age, and the corpo- 
rations by which they are managed, exercise important functiors and 
extensive powers in which they must be protected ; but while they 
ask the protection of the laws in their rights, they must observe their 
contracts with the individual citizen, and they will not be tolerated 
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in trampling upon the rights of private property so long as our 
judicial tribunals maintain their independence and integrity. The 
interests of the public as well as the interests of this company might, 
perhaps, be benefited by the contemplated change in the location of 
this road. [But this furnishes no justification for the violation of the 
solemn contracts of the company, or the sacrifice of those rights of 
private property invested and built up under a confidence in the 
integrity and good faith of the company. 

In the proceedings under the supplemental bill, it is claimed on 
one side that the Mad River Company is attempting to evade the 
injunction by artifice, and to accomplish indirectly, what it has no 
right to do directly, and on the other side it is insisted that the new 
road has been constructed in good faith by another and distinct cor- 
poration, and that the Mad River Company simply claims the right 
of a connection with it. 

It is not claimed that the validity of the act of incorporation of 
the Sandusky City and Indiana Railroad Company can be impeached 
collaterally, and the existence of a company under an act of incor- 
poration can not be defeated by a mere irregularity or informality in 
its organization. But it was adjudged by the Supreme Court of this 
state in the case of Bartholomew vw. Bentley, decided at the special 
term in March, 1852, 9 Western Law Journal, 337, that the actual 
organization and existence of a company in good faith under an act 
of incorporation, and in conformity to its substantial requirements, 
was a matter of fact which might be inquired into, and that the ex- 
istence of a corporation was not sustained by proof of a mere sham 
or pretended organization, not instituted in good faith to carry out 
the legitimate purpose and intention of the law. 

In the case before us, it is a mere question of fact, to be deter- 
mined from the evidence, whether any company has been actually, 
and in good faith, formed so as to constitute a distinct legal exist- 
ence, as a corporation to carry out the legitimate purposes and intent 
of the law incorporating the Sandusky City and Indjana Railroad 
Company. 

This act of incorporation authorizes the formation of this company 
as a distinct, independent, legal existence for the construction of a 
railroad from Sandusky City to some point on the western line of 
this state, or the southern line of Michigan, with a branch to the 
west bank of the Maumee river. The corporation here authorized 
must have a separate, distinct, legal existence of itself, and not as 
the mere dependent, or creature of another corporation, and the 
power conferred authorizes the construction of a distinct and inde- 
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pendent railroad between the points specified, and not a mere branch 
or appendage to another road for running trains between Cincinnati 
and Sandusky City. It is a familiar principle, well settled by adju- 
dication, that the charters of corporations are to receive a strict con- 
struction, and that no powers can be exercised by them except those 
expressly granted, and such incidental powers as may be necessary 
to execute and carry out the express authority conferred. Under the 
mere pretense of executing a power expressly conferred, a company 
can not be sustained in doing another and different thing. It would 
be an abuse of the franchise, and a fraud upon the law to allowa 
company, under the mere artifice of false pretence of executing a 
distinct, indivisible and express power to do an entirely different 
thing, and for a different purpose. 

From the testimony before us, we are unanimous and clear in the 
opinion that the alleged organization of the company under the San- 
dusky City and Indiana Railroad charter, is not a distinct, inde- 
pendent corporation within the purview and true intent of the 
charter, but a mere creature of the Mad River Company; that the 
purposes and intent of this organization was not to carry out the 
legitimate object and execute in good faith the power granted by 
this charter, but, in truth and in fact, to construct a railroad on the 
new route between Sandusky City and Tiffin, selected by the Mad 
River Company, and for the use of that company, and that although 
the mere form or sincerity of a pretended organization under this 
charter has been resorted to, to get in substance and reality, all that 
has been done in the construction of this new road, has been done 
by the Mad River Company. 

The new company had no adequate amount of stock subscribed, 
and none in fact paid up, unless indeed, the stock notes without 
interest, placed in the hands of the treasurer of the Mad River Com- 
pany, could be considered a payment. But how could a company 
with only fifty-one thousand dollars of stock subscribed, build even 
that part of its road which, it seems, had already cost three hundred 
and sixty thousand dollars? And how could a corporation, with 
only that amount of capital, have a credit in a foreign market with 
which to procure money on its bonds to the amount of three hundred 
and fifty thousand dollars? Why were some of the stockholders in 
this new company so forgetful of the amount of stock held by them 
in it? And when the arrangement was finally consummated by the 
perpetual lease and transfer of the whole subs‘ance and very exist- 
ence of the new company over to the Mad River Company, why 
was not at least some future contingent dividends, profit or advan- 
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tage to the stockholders in the company, ‘in some way provided 
for ¢ 

The truth is, the stockholders in the new company, as such, hav- 
ing paid nothing and done nothing, it was not necessary either to 
provide for refunding to them any money advanced, or for paying 
them dividends or profits in future ; we are left to presume that the 
expenditure of the three hundred and sixty thousand dollars being 
entirely out of kindness and good will to the Mad River Company, 
it was not thought necessary that the new company should ever in 
future have any benefit from it, either by the way of dividends or 
otherwise. The evidence before us, taken together, fully warrants 
the conclusion that the construction of this new road was, in truth, 
the act of the Mad River Company, done under the cloak or pre- 
tense of a different corporation by way of evading the injunction 
granted in this case. 

The purposes of a court of equity are not to be defeated by cir- 
cuity or artifice. Parties at the very time when they are seeking 
protection in their just rights in a court of equity, are not to be cir- 
cumvented by chicanery in any cunning device. One important 
object of equity is to afford protection against such means of injus- 
tice. 

Even suppose the new company to have been legally constituted, 
and to have constructed the new road as its own work, and by its 
own means, the Mad River and Lake Erie Railroad Company could 
not purchase the road or lease it and use it as the main line of its 
road, without a violation of its contracts with complainants. The 
object of the Mad River Company is to use the new road as its main 
line, otherwise, it would be of but little use to it. 

The complainants are entitled to a decree in their favor. 


The counsel for the defendants moved the Court to reserve the 
cause for decision by the Supreme Court, in view of the importance 
and difficulty of the questions which arise in the case. 

The court, on consultation determined to reserve the cause, as 
requested, and granted a provisional injunction in the mean time, 


under the following order : 
First, That said Mad River and Lake Erie Railroad Company 


shall not change the location of the main route of their road from 


Tiffin to Bellevue. 
Second, That the Lake Erie and Mad River Railroad Company 


shall not use the railroad of said Sandusky City and Indiana Rail- 
road Company, in any way, either by connection or otherwise, as a 
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railroad, except for the purpose of gravelling the road of the Lake 
Erie and Mad River Railroad Company. 

Third, That the Lake Erie and Mad River Railroad Company 
shall not use any of their means toward completing, or running, or 
otherwise using the road of the Sandusky City and Indiana Railroad 
Company, or apply their means toward paying the bonds in the 
lease in the pleadings mentioned, or any other liability of Sandusky 
City and Indiana Railroad Company. 

Fourth, That the injunction hereby granted shall not take effect 
until the complainants give bonds and security in the sum of $10,000, 
to be approved by the clerk of this Court. 








PRA ily NPM 









IN THE DISTRICT COURT OF OHIO. 


HURON COUNTY, MAY TERM, 1853. 







BEFORE MR. JUSTICE CORWIN, PRESIDING, AND R. 8S. HART. 


CuapMAN AND Harkness v. Tae Map River anp Lake Erie Rair- 
RoAD Company, AND OTHERs. 







RAILROAD LAW-——DISSOLUTION OF INJUNCTION BY SINGLE JUDGE— CONSTRUC- 
TION OF CURWEN’S REVISED STATUTES, CHAP. 974, SEC. 3; CHAP. 1133, SEC. 
1; CHAP. 817; CHAP. 1196——-ORDER OF RESERVATION OF CAUSE TO SUPREME 
COURT — LOCATION AND RELOCATION OF RAILROAD— CONSTRUCTION OF THE 
CHARTER OF MAD RIVER AND LAKE ERIE RAILROAD— ACCEPTING AMEND- 
MENTS TO CHARTER——ESTOPPEL BY MAKING ONE PARTY DEFENDANT — EF- 
FECT OF SUBSCRIPTION ON CONDITION OF LOCATING. 














A judge of the district court, upon a case being reserved in that court for decision in the 
supreme court, has the same power to dissolve a preliminary injunction in vacation, as 
the court itself has when in session. 

An order of reservation does not of itself transfer a case to the supreme court. Unless the 
papers are filed in the supreme court and the cause docketed, the order of reservation is 
vacated, and the caus? stands for hearing in the district court, as though no order of reser 
vation had been made. 

A power to locate a railroad is exhausted by an actual location. No relocation can be had, 
under such a power. The case of Morehead v. The Little Miami Railroad Company, 17 
Ohio R. 340, approved. 

The Mad Riverand Lake Erie Railroad Company were, by their amended charter, author- 
ized to relocate their road whenever a better and cheaper route could be had. 

A provision in the charter of a railroad that the legislature may amend it, is a part of the 

original contract, and those who become stockholders in the company have no right to 

deny the power conferred by an amendment made in pursuance of such a provision, and 
which has been accepted by the majority, unless the means of the company are being appro- 
priated to purposes foreign to the original objects of the association. 
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Where the complainant has made a company a party defendant, by its corporate name, he 
is estopped to deny in that suit the corporate existence of that company. 

Where subscriptions are made to a railroad company upon condition that the road be located 
through a certain place, the parties making the subscription have no right to prevent the 
company from exercising the power conferred by their charter of making a shorter and 
cheaper route. All that can be claimed is, that the road already located, in pursuance of 
such a contract, shall be continued, with such facilities for travel and transportation of 
goods as may be necessary for the business of that route. 


For complainants, Messrs. P?. B. Wilcox, Worcester, of Huron’ 
county, and C. K. Watson, of Tiffin. 


For defendants, Messrs. Store, of Sandusky, and Odlin, of Day- 


ton. 


The facts of this case are sufficiently set forth in the preceding 
case, and in the opinion of the court, which was delivered by 


Mr. Justice Corwin. This case is brought before me on a motion 
of the Mad River and Lake Erie Railroad Company, to dissolve an 
injunction, granted herein, at the recent term of the district court ; 
and the first question presented for consideration, is one of jurisdic- 
tion. 

In completing the organization of the new judicial system of Ohio, 
very many questions of jurisdiction will naturally arise; and they 
are interesting and important, as settling the powers and capacities 
of the different courts, and the judges thereof respectively, as they 
are derived from the constitution and from legislation. Upon ex- 
amination of the several laws in force upon this subject, and upon 
consideration of the comments of learned counsel thereon, I am 
satisfied that either one of the judges of the Supreme Court of Ohio 
has jurisdiction to entertain this motion, in vacation of the court in 
which the case is pending. 

The 3d section of ‘‘ an act to amend the several acts directing the 
mode of proceeding in chancery,” passed March 22, 1850, 48 O. 
Laws; 33, Curwen’s Revised Statutes, chap. 974, provides: 

‘“* That any judge of the supreme court, any president judge of the 
court of common pleas within his circuit, the judges of the superior 
and commercial courts of Cincinnati, and the superior court of Cleve- 
land, within their respective counties, may grant injunctions and 
appoint receivers, in vacation, upon proper application as fully as 
their courts respectively could do in session ; and upon the like ap- 
plication and coming in of answers, (due notice thereof, in writing 
having been given to the parties complainant,) may dissolve in- 
junctions and vacate receiverships as fully as their courts respec- 
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tively, could do in session: provided, however, that all such orders, 
made in vacation, shall be properly written out, attested by the judge 
making the same, and be filed in the proper clerk’s office, as a yo 
of the proceedings, to be recorded.” 

Formerly an injunetion was regarded as an extraordinary writ, 
only granted under extraordinary circumstances, and for extraordi- 
nary reasons ; but as it is one of the highest powers which can be 
exercised by any court, the very great: advantages resulting to the 
party who obtains it, have made it a common and familiar remedy. 
A preliminary injunction is frequently entirely ex parte, and is al- 
ways allowed only until the parties can be further heard; and the 
very great hardship and oppression which frequently resulted from 
the long continuance of an injunction, after the party against whom 
it was allowed, was prepared to show good cause for its dissolutioa, 
induced the legislature, very properly, to provide, as in the section 
of the statute above quoted, for its dissolution in vacation, upon pro- 
per application. The power clearly existed with the judges of the 
courts under the old constitution ; and in order that it might not be 
lost, but should still exist, and be exercised by the judges of the 
courts under the new constitution, the legislature provided, by the 
first section of the act of April, 30, 1852: (Curwen’s Revised Sta- 
tutes, chap. 1133, sec. 1.) 

‘‘ That all process and remedies authorized by the laws of this 
state, when the present constitution took effect, may be had and re- 
sorted to, in the courts of the proper jurisdiction, under the present 
constitution ; and all the laws regulating the practice of, and impas+ 
ing duties on, or granting powers to, thesupreme court, or any judge 
thereof, and the courts of common pleas, or any judge thereof, re 
spectively, under the former constitution, except as to matters: 
probate jurisdiction, in force when the present constitution 
fect, shall govern the practice of, and impose like duties upon the 
district courts and courts of common pleas, and the judges 
respectively, created by the present constitution, so far as. 
cess, remedies and laws shall be applicable to said courts 
tively, and to the judges thereof, and not inconsistent with the inne 
passed since the present constitution took effect.” 

All laws in foree when the new constitution took effect, cnttenie 
sistent with its provisions, continued in force, and by the section 
above quoted, the powers and duties created and imposed by the act 
of March 22, 1850, are enpocnslp conferred upon the present courts 
and their judges respectively. I agree'that the injudicious exercise: 
of this power may lead roascaiteiped confusion in the adminis- 
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tration of the law, but the existence of the power is one thing, and 
the occasion for its exercise quite another. When an injunction has 
been granted by a district court, or by the supreme court, as such, 
certainly no one of its judges would interfere with that injunction 
except for very strong and cogent reasons; yet when such reasons 
do exist, and where the power with which the law has clothed bim 
is invoked, to prevent oppression and injustice, it is his plain duty 
to interfere ; and no considerations of judicial courtesy will j«stify 
him in shrinking from the responsibility. I feel the more free to 
act upon this conclusion of my own mind, because it is in conso- 
nance with the opinion of another member of the supreme court— 
the Hon. William Caldwell—for whose judgment, upon any ques- 
tion, I have the highest regard ; and who, in a recent controversy be- 
tween the Marietta and Hillsborough Railroads, pending in the'district 
court for the fourth judicial circuit, fully maintained this jurisdiction. 
Baldwin v. Hillsborough Railroad, 10 Western Law Journal, 356. 
It is observable that this case is still pending in the district court for 
Huron county, and may or may not be taken to the supreme court at 
the pleasure of the parties. The order of reservation does not of it- 
self transfer the case to the supreme court, and unless the papers are 
filed there by one of the parties and the cause docketed, the order 
of reservation is vacated, and the case stands for hearing in the dis- 
trict court, as though no order of reservation had been made. 

I very fully concur with the district court in the opinion that the 
Mad River and Lake Erie Railroad Company, under its original act 
of incorporation, had no power to change its line of road after it was 
located, or to make a new and different location: the power to le- 
eate was exhausted by the location, as was settled in the case of More- 
head v. The Little Miami Railroad Company, 17 Ohio R. 340. But 
the 25th section of the original charter provides that ‘the right to 
alter and amend this act, whenever the legislature shall deem the 
same expedient and proper, is hereby reserved to the state.” And 
if the legislature, in the exercise of its authority, has so altered and 
amended the original charter, as to authorize a change of the old 
route, or the selection of a new and additional route, it is not neces- 
sary to go to the original charter to look for the power, nor is it 
important to inquire whether the original power of location has been 
exhausted. The third section of the Amendatory Act passed March 
17, 1838, (Ohio Local Laws, vo . 36, p. 893,) provides, that 

_ “* If the said corporation‘find any obstacle to continuing the loca- 


tion of their railway omany selected route, either by the difficulty of 


construction, or procuring right’of ‘way at ‘reasonable cost, or when- 


Chapman v. Mad River Railroad Company. 408 


ever a better and cheaper route can be had, it shall have authority to 
change the route and vary the location, adhering, however, to the 
several points named in the act to which this is an amendment.” 

By the 10th section of “ An act regulating railroad companies,” 
passed February 11, 1848, (46 Ohio Laws 44; Curwen’s Revised 
Statutes chap. 817,) it was provided 

‘‘ That whenever any railroad company, heretofore incorporated, 
or which may be incorporated, shall find it necessary, for the pur- 
pose of avoiding annoyance to public travel, or dangerous or diffi- 
cult curves or grades, or unsafe or unsubstantial grounds or founda- 
tions, or for other reasonable causes, to change the location or grade 
of any portions of the road, whether heretofore made or hereafter to 
be made, such railroad companies shall be, and is hereby authorized 
to make such changes of grade and location, not departing from the 
points and general route prescribed in the charter of such company ; 
and, for the purpose of making any such change in the location and 
grade of any such road as aforesaid, such company shall have all the 
rights, powers, and privileges to enter upon and take and appro- 
priate such lands, and make surveys necessary to effect such changes 
and grades, npon the same terms, and be subject to the same obliga- 
tions, rules and regulations, as are prescribed in the ninth section of 
this act, and shall also be liable in damages when any have been 
caused by such change to the owner or owners of the lands upon 
which such lands was theretofore located, to be ascertained and re- 
served as aforesaid ; but no damages shall be allowed unless claimed 
within thirty days after actual notice of such intended change shall 
be given to such owner or owners, if residing on the premises, or 
notice by publication in some newspaper in general circulation in 
the county if non-resident ; provided, however, that no such - 
of the location of the road be made, unless approved by the 
of public works ; and to enable the board of public works to act un- 
derstandinyly upon all such subjects, the said board of public works 
be, and is hereby directed, to appoint, on the application of a 
railroad company desiring such change, a competent engineer of 
railroad to examine the proposed new route, and report the facts to 
the board of public works.” 

And the 11th section of the ‘* Act to provide for the creation and 
regulation of incorporated companies in the State of Ohio,” re-enacts, 
substantially, the above section, except that it makes no provision 
for the approval of the board of publieworks. 50 Laws, 276; Cur. 
wen’s Revised Statutes, chap. 1196. The learned judge (Hitchcock) 
who granted the original injunction in, this case, was evidently of 
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the opinion that the railroad company might acquire the right to 
change the location of its road, notwithstanding no such power was 
contained in the original charter; for it is a part of the allowance 
that the injunction shall ‘* be continued until further order, or until 
the said railroad company shall, in pursuance of the law in such 
cases made and provided, acquire the legal right to change the 
present location of the said railroad.” 

The route which the Mad River and Lake Erie Railroad have 
been enjoined from using, not only “adheres to the several points 
named ’”’ in the original act of incorporation, but is so far ‘* better 
and cheaper a route” as to prove either gross ignoranee and 
carelessness, or positive fraud, in the location of the old route north 
of the city of Tiffin. And I can see no reason why the defendants 
have not complete authority, under the provisions of the several laws 
above quoted, to change the location of their road, at any point, upon 
the conditions and under the restrictions therein specified, unless the 
disability arises from some contract with the complainants, by which 
they have surrendered the power thus conferred upon them. 

It is contended, however, that a charter, as between those associ- 
ated under it, is the contract of the parties, and that it can not be 
amended or extended, without the consent of each member of the 
association. And the first part of this proposition is undoubtedly 
true ; but the second is subject to many qualifications. It is true 
that the charter of a corporation serves the same purpose among its 
members as articles of association do with partnerships and joint 
stock companies: and that no portion of its memb-rs can alter it 
without the consent of the others, exceptas may be provided in the 
charter or articles of assocration, or unless the amendment be to extend 
its privileges and increase its facilities for business within the scope 
of the original objects of the company, and evidently for its benefit 
and advantage. Oan any one donbt that a particular power may be 
exercised upon the vote of a majority, or other number, if the origi- 
mal charter so provide? Is it any more doubtful that the corpora- 
tion, as such, may accept an amendment which is clearly provided 
for in the charter? The provisions of the twenty-fifth section, fora 
subsequent alteration or amendment of the charter, at the pleasure 
of the legislature, were as much part of the terms of complainants 
contract, where they became subscribers of stock, as any: other of its 
provisions ; and complainants have no right, as stockholders, to deny 
the power conferred by the amendment, or interfere with its exer- 
cise, unless the means of the company are being squandered, or ap- 
propriated to purposes foreign to theoriginal objects of the association. 
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But the Mad River and Lake Erie Railroad Company, in their 
answer to the supplemental bill, deny that they have changed the 
route of their road, disavow their intention of doing so, or of aban- 
doning the line of road originally established north of Tiffin. And 
the answer upon this point is well sustained by the proofs in the case, 
many of which have been prepared and filed since the hearing in 
the district court. They claim, however, the right to use as an ad- 
ditional route the line of read between Tiffin and Sandusky City, 
constructed by the Sandusky City and Indiana Railroad Company ; 
predicating the right upon a lease from said last named company, and 
upon the 24th section of the original charter, which is in these words : 

Sexo. 24.—‘* That full right and privileges are hereby reserved to 
the State, or the citizens thereof, or any company hereafter to be 
incorporated under the authority of this State, to connect with the 
road hereby provided for, any other railroad, leading from the main 
route, to any part or parts of this State: Provided, That in forming 
such connection, no injury shall be done to the works of the com- 
pany hereby incorporated ; and the right and privilege is hereby re- 
served.” 

And also upon the 24th section of the general incorporation law 
of May 1, 1852, (Curwen’s Revised Statute, chap. 1196,) which 
provides that 

‘* Any railroad company heretofore or hereafter incorporated, may, 
at any time, by means of subscription to the capital of any other 
company, or otherwise, aid such company in the construction of its 
railroad, for the purpose of forming a connection of said last men- 
tioned road with the road owned by the company furnishing said 
aid ; or any railroad company organized in pursuance of law, 
may lease or purchase any part or all of any railroad construeted by 
any other company, if said companies’ lines of said road are contin- 
nous or connected as aforesaid, upon such terms and conditions as 
may be agreed on between said companies respectively ; or any two 
or more railroad companies whose lines are so connected, may enter 
into any arrangement for their common benefit, consistent with 
caleulated to promote the objects for which they were created; Pro- 
vided, That no such aid shall be furnished, nor any purchase, lease 
or arrangement perfected, until a meeting of the stockholders of 
each of said companies shall have been called by thedirectors thereof, 
at such time and place, and in such manner as they shall designate, 
and the holders of at least two-thirds of the stock of such company 
represented at such meeting, in person or by proxy, and voting 
thereat, shall have assented thereto.” 
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These provisions would seem very clearly to confer upon these 
two railroad companies the right of connection with each other; and 
to give to either the right to aid the other in the construction of its 
railroad, for the purpose of forming such connections, as well as to 
lease or purchase the line of road so constructed and connected. But 
it is objected, that the Sandusky City and Indiana Railroad Com- 
pany was only a nominal organization, under its charter, by the 
officers and friends of the Mad River and Lake Erie Railroad Com- 
pany ; and that the provisions of the law were only intended for 
railroad companies organized bona fide. To this, however, it may 
be well answered, that the complainants have made the Sandusky 
City and Indiana Railroad Company, by its corporate name, a party 
defendant to this proceeding, and they are stopped in this suit from 
denying the corporate existence of said company. TZ'he People v. 
The Rensaleer and Saratega Railroad Company, 15 Wendell Rep, 
128, 129. , 

Aside from this consideration, I am free to say, that although it 
appears that the charter of the Sandusky City and Indiana Railroad 
Company was originally obtained with a sincere intention to con- 
strnct a line of railroad from Sandusky eity to the State of Indiana, 
yet, I am satisfied, from the proofs in the case, that some of the offi- 
cers of the Mad River and Lake Erie Railroad Company, with 
others, have associated under that charter, with the main view of 
establishing a connection with their line of railroad at Tiffin, and 
thereby to secure a cheaper and better route from Tiffin to Sandusky 
city. The Mad River and Lake Erie Railroad Company, in its cor- 
porate capacity, has had nothing to do with the construction of the 
new road. It has been constructed by the Sandusky City and Indi- 
ana Railroad Company, and they have thus established a shorter, 
cheaper, and better route from Tiffin to the Lake, avoiding steep 
grades, increased distance, difficulties as to water, ballasting, etc. ; 
and if the Mad River and Lake Erie Raiiroad Company have se- 
cured it, by lease, they have only done what they were clearly au- 
thorized to do by law, and what is not only promotive of the interests 
of the company, but of the interests and convenience of the public. 
And while it is the highest duty of a court to protect the rights of a 
citizen against the encroachments of a corporation, or of the whole 
public combined, yet a railroad corporation is essentially a public 
institution, created and continued solely upon the idea of its public 
utility, and never legitimately created for merely private ends; and 
there are connected with this case paramountconsiderations of public 
policy which can not be disregarded. It can not be that because com- 
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plainants have contracted with this company for the right of a ware- 
house connection at Bellevue, that the company are not only bound 
to continue their road through the town of Bellevue, for all time. to 
come, but that they are also disabled from constructing any other 
road, or from accommodating the public with any other means of 
travel than through the town of Bellevue. This would be giving a 
broad interpretation, indeed, to the contract of the parties ; and es- 
pecially so, when it is remembered that the corporation was created 
solely for the public use, and by the terms of its act of incorpora- 
tion, continually subject to public control. 

There is no just or fair construction of the contracts set up by the 
complainants, which will give them aright to claim more than a 
continuance of the road in their locality, with such facilities for 
travel and transportation of freight as may be necessary for the bus- 
iness on that route, and this, I think, should be secured to them until 
the final disposition of this controversy by the supreme court... I 
therefore make the following order to be entered on record in the 
district court of Huron county: 

ORDER, 

On motion of the defendants, and upon consideration of the ori- 
ginal pleadings, exhibits and ‘proofs, and of the depositions and 
affidavits filed since the granting of the injunction herein by 8 
district court, and of the several reports of the special master herg- 
inbefore appointed, and the arguments of counsel, it is ordered tha 
said injunction be, and the same is hereby, dissolved. 

And upon motion of complainants, it is ordered that the said Mad 
River and Lake Erie Railroad Company be, and they are here 
enjoined from withdrawing from the original line of their said ei 
between Tiffin, in Seneca county, and Sandusky city, in Erie 
passing through the town of Bellevue, any of the engines, mae 








niture, equipments and force necessary for the convenient accom: 
modation of travelers and transportation of freight upon said original 
route north of Tiffin. 
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IN THE LICKING COUNTY, OHIO, COURT OF COMMON PLEAS 
APRIL TERM, 1853. 


BEFORE MR, JUSTICE HURD. 
Tre Sratz or Onto v, McCormick, anp Ortuers. 
INDICTMENT —— DUPLICITY -—— RIOT —— ASSAULT AND BATTERY. 


Tue defendants were indicted for riot, under the act of March 8th, 
1831, Curwen’s Revised Statutes, chap. 1347, sec. 5. ‘* That if 
three or more persons shall assemble together, with intent to do any 
unlawful act with force and violence, against the person or property of 
another, or to do any unlawful act against the peace ; or, being law- 
fully assembled, shall agree with each other to do any unlawful act, 
as aforesaid, and shall make any movement or preparation therefor, 
the persons so offending shall,” etc. 

The indictment contained two counts—First, That the defendants 
assembled together with intent to assault one Smith, and in pursu- 
ance of such intent, did then and there assault, beat and wound him, 
the said Smith, and other wrongs then and there did. Second, That 
the defendants being lawfully assembled, did agree, etc., to assault 
said Smith, and in pursuance of such agreement did then and there 
assault, beat and wound him, the said Smith, 

Upon motion to quash, the court held both counts bad for dupli- 
eity, in this—that the unlawful act against the person of said Smith, 
and against the peace, committed, as alleged in the indictment, by 
the defendant, and as constituting their movements, or preparations 
to carry out their riotous intentions or agreement, amounts to another 
and distinct offense of assault and battery; and the defendants could 
not be lawfully convicted upon said indictment for either a riot or 


assault and battery. 
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IN THE LICKING COUNTY, OHIO, COURT OF COMMON PLEAS. 
OCTOBER TERM, 1852. 


BEFORE MR. JUSTICE HURD. 
Tar Strate or Onto v. Exxrorr. 
INDORSEMENT UPON INDICTMENT—SPECIAL PLEA—ONUS PROBANDI. 


Tue defendant was indicted for an assault and battery, under the 
act of March 8th, 1831, Curwen’s Revised Statutes, chap. 1347. 
By the 55th section of that act it is provided, ‘‘ that no bill of indict- 
ment for an offense, specified in this act, shall be found a true bill 
by any grand jury, unless the name of the prosecutor be indorsed 
thereon, except such bill be found upon testimony sworn and sent 
to the grand jury, by order of the court, at the request of the prose- 
cuting attorney, or the foreman of the grand jury; in which case, 
the fact that the bill was found upon testimony sworn, and sent to 
the grand jury by order of the court, shall be indorsed on the Dill, 
instead of indorsing the name of the prosecutor.” This indictment 
was returned by the grand jury, signed by their foreman, “‘ a true 
bill,” and indorsed, ‘‘ this indictment found on the testimony of wit- 
nesses, sworn and sent to the grand jury. by order of the court.” 

The defendant plead spécially, ‘“‘ that the indictment was not 
indorsed by the name of any prosecutor, nor found upon testimony 
sworn and sent to said grand jury, by order of said court, at the 
request either of said prosecuting attorney, or the foreman of said 
grand jury.” 

To this plea there was a demurrer, which the court overruled. 
The prosecution replied, taking issue upon said plea, “ that said 
indictment was found upon testimony sworn and sent to the grand 
jury by order of the court, at the request of the prosecuting attor- 
ney.” 

To try this issue a jury was empanneled and sworn. The counsel 
for the defendant claimed that the affirmative of the issue being 
with the state, the prosecution must show the facts denied by the 
plea. 

For the state it was claimed that by the indictment itself, and the 
indorsements thereon, the affirmative of the issue was prima facie 
established, and that the defendant under this plea must, to avail 
anything, rebut this presumption, and cited, Roscoe’s Crimina 





{ 
; 
cate] 
| 
3 











410 Putnam v. Stewart. 


Evidence, 71; 1 Pickering, 375; 11 Johnson. 513; 19 Johnson, 
345. 

The Court held the onus to be upon the state, and must be by 
proof aliunde. The state then proved by the prosecuting witness, 
that he had been subpeenaed to give evidence before the grand jury, 
and was sworn by the clerk of said Court, and gave testimony before 
the grand jury upon this case, but did not recollect whether he was 
sworn in presence of the Court, or in open Court, or in the clerk’s 
office adjoining the court room. The state there rested. The 
defendant offered no testimony. Thereupon the Court instructed 
the jury: First, That the state must show by proof aside from the 
indictment and indorsement, that it was found upon testimony sworn 
and sent to the grand jury by order of the Court, at the request of 
the prosecuting attorney, or foreman of the grand jury. Second, That 
the issuing of the subpaena, and swearing of the witnesses, at the 
request of the prosecuting attorney, of itself did not show that such 
testimony had been sent to the grand jury by order of the Court, 
unless the witness had been sworn in presence of the Court, and in 


open Court. Verdict for defendant. 





IN THE COURT OF COMMON PLEAS, ATHENS COUNTY, OHIO. 
APRIL TERM, 1853. 
Pornam v. STEWART. 
[REPORTED BY MR. JUSTICE NASH.) 
SEALED BILLS REQUIRE INDORSEMENT UNDER THE OHIO STATUTE. 


A note under seal, payable to one, or bearer, is net negotiable by delivery; but only by in- 
dorsement thereon. It is other with a promissory note not under seal. 


Tux case was debt on a note under seal, dated November 8, 1849, 
for $175, and payable in one year to Frederic A, Lee or bearer. 


Mr. Brown, for the plaintiff, offered the note in evidence, and 
rested his case. 


Mr. Welch, for the defendant, moved for a nonsuit, because the 
note had never been indorsed by said Lee to the plaintiff. 
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Nasu, J. The motion made in this case must prevail. This is 
a note under seal, and is not negotiable, either at common law, or 
by the law merchant. Atcommon law no chose in action was trans- j 
ferable so as to enable another than the obligee or payee to main- | 
tain a suit in hisown name. The law merchant is confined to mer- 
cantile paper, and promissory notes not under seal, and has no 
reference to an instrument or promise under seal. These proposi- 
tions are too plain and familiar to need a citation of authorities. 
This note under seal, then, is not negotiable by delivery, or even by ie 
indorsement at common law. aa 

Our statute in relation to negotiable instruments provides that any a: 
promissory note, bond, etc., payable to order, assigns or bearer, may 
be negotiated by indorsement. This statute makes such a sealed 1 
bill, as this, negotiable by indorsement thereon, But there is no | 
indorsement on this note ; it has been passed by mere delivery; and | 
a mere delivery will not, either at common law, or by our statute, 
vest the legal title to the instrument in an assignee. 

This identical question was presented to the Supreme Court on 
the circuit in the county of Gallia, some years since in the case of 
Moxon v. Morgon, and the court ruled that a note under seal, payable 
to one, or bearer, was negotiable only by indorsement thereon. 
Since that decision, the question has, in this portion of Ohio, been 
considered as settled, and settled, too, I have no doubt, correctly. 
Nonsuit ordered. 




































IN THE COURT OF APPEALS OF NEW YORK. 


DECEMBER 30, 1852. 







Tue Crry or Burrato v. Hattoway. 


{FROM “SELDEN’S NOTES." ] 







LiaBinity oF EMPLOYER FOR ACTS OF CONTRACTORS AND THEIR SERVANTS. 






An employer is not liable for the negligence of contractors, or their servants, the con- 
tractor being engaged in the execution of an independent contract for the performance 
of the work, and the employer having no control over him or his workmen, as to the 
manner of such performance. . 


The city of Buffalo, in its complaint, stated, that the defendant 
entered into an agreement with the city to construct a sewer in one 












412 Pack v. The Mayor ete. of New York. 


of its streets, and entered upon the work, making a deep pit or hole 
in the street. That it then became and was his duty to keep lights 
and barriers about the work, to prevent persons passing in the street 
from unavoidably falling into the pit or hole. That he neglected 
his duty in this respect, and carelessly left the same unguarded, 
whereby one A. F. Tripp unavoidably fell into said pit, and was 
greatly injured. That Tripp sued the city, and recovered $1,067 
for such injury, which the city paid ; and judgment was demanded 
for that sum and interest. The defendant demurred. 

The demurrer was sustained, on the ground that it did not appear 
from the complaint that the recovery was had in favor of Tripp, 
against the plaintiffs, on account of any matter for which they were 
liable. 

That no charge of negligence, and no allegation of duty, on the 
part of the city, appears to have been made in that action, and that 
no recovery could properly be had against the city without such 
charge. 

That the city was not liable for the negligence of the defendant, 
as he was engaged in the execution of an independent contract for 
the performance of the work, and the city had no control over him 
or his workmen as to the manner of such performance. 

Whether the circumstances mentioned in the complaint would 
‘have sustained such an allegation in the suit of Tripp, against the 
plaintiffs, it was not necessary to decide, as without such allegation 
that matter could not have been in issue; and by the present com- 
plaint, the recovery in that suit appears to have been had on account 
of the negligence of the contractor, for which the plaintiffs were not 
liable. 





IN THE COURT OF APPEALS OF NEW YORK. 
APRIL 12, 1853. 
Pack v. Taz Mayor eto. or New York. 
[FROM THE NEW YORK EVENING POST.]} 


The plaintiff with his family occupied a part of a house at the 
corner of Fortieth street and Broadway, in the city of New York. 
The defendants, through their street commissioner, made & contract 
with one Foster to regulate (grade) Broadway between Twenty-third 
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and Forty-second streets, in conformity with a specification men- 
tioned in the contract, for a consideration also specified therein. 
Foster made a contract with one Riley to do the blasting on the job, 
by whose negligence in fixing a blast opposite, and within less than 
forty feet of the plaintiff’s house, several rocks of great weight were 
thrown into his house, his wife and property injured, and one of his 


children killed. 
This action was brought to recover damages of the corporation, 


for such injury. 

Held, that the defendants were not liable for the negligence of 
Foster, or of the servants or agents employed by him. 

That the rule by which one person is made liable for the negli- 
gence or wrongful act of another, does not apply to a case where 
the party sought to be charged, does not stand in the relation of 
master or. principal to the person by whose negligent or wrongful 
act the injury has been occasioned. 

NOTE BY THE EDITORS. 

The case of Bush v. Steinman, 1 Bosanquet and Puller, 404, was 
decided, in 1799, by Chief Justice Eyre, and Messrs. Justices Heath 
and Rook, principally on the authority of Littledale ». Lord Lords- 
dale, 2 Henry Blackstone, 267, 299, and Stone v. Cartwright, 6 
Durnford and East, 411. The chief justice on the trial was about 
to non-suit the plaintiff, and after the argument said: ‘‘I hesitated 
in carrying the responsibility beyond the immediate master of the 
person who committed the injury, and I retained my doubts upon 
the subject till I had heard the argument on the part of the plaintiff, 
and had an opportunity of conferring with my brothers. They, in- 
cluding Mr. Justice Buller, are satisfied that the action will lie, and 
upon reflection, 1 am disposed to concur with them; though I am 
ready to confess that I find great difficulty in stating with accuracy 
the grounds on which it is to be supported. The relation between 
master and servant,as commonly exemplified in actions brought 
against the master is not sufficient; and the general proposition, 
that a person shall be answerable for any injury which arises in 
carrying into execution that which he has employed another to do, 
seems to be too large and loose.” 

This case, so hesitatingly decided, became the foundation of the 
English law, upon the relations of contractors to the public, for fifty 
years. Judges felt the difficulty of the rule there propounded, but 
it was not distinctly denied and overruled until July, 1849, when 
Mr. Baron Rolfe, in delivering the judgment of the court of exche- 
quer in Reedie v. The Northwestern Railway Company, 9 Western 
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Law Journal, 176 ; 4 Exchequer (Welsby, Hurlstone & Gordon’s,) 
R. 244, said: ** That, according to the modern decisions, Bush vy. 
Steinman must be taken not to be law; or, at all events, that it can 
not be supported on the ground on which the judgment of the court 
proceeded.” In that case, a company, empowered by act of Parlia- 
ment to construct a railway, contracted under seal with certain per- 
sons to make a portion of the line, and by the contract reserved to 
themselves the power of dismissing any of the contractors’ workmen 
for incompetency. The workmen, in constructing a bridge over a 
public highway, negligently caused the death of a person passing 
beneath along the highway, by allowing a stone to fall upon him. In 
an act brought against the company, by the administratrix of the 
deceased, under the English statute allowing compensation for the 
death of the father in favor of the widow and heirs, it was held that 
the company was not liable; and that, in such cases, the terms of 
the contract did not make any difference. 

This case was followed, November 5, 1850, in the same court, by 
that of Knight v. Fox and Henderson, 20 Law Journal Reports, 
New Series, Exchequer, 65; 1 English Law and Equity Rep. 477: 
5 Exchequer, (Welsby, Hurlstone & Gordon’s,) R..721. In that 
case, a railway company had entered into a contract with A. to con- 
struct a branch line, and A. contracted with B. to erect a tubular 
bridge, parcel of the works. B. had a surveyor, C., whom he paid 
by a yearly salary to attend to his general business ; and after ob- 
taining the contract for the bridge, contracted with C. to provide the 
necessary scaffolding, for which he was to receive 40/. irrespective 
of his salary—B. to furnish the requisite materials, including lights. 
One of the poles of the scaffold rested on a highway, and owing to 
the want of sufficient light to warn the passer-by, D. stumbled over 
the pele and was injured ; subsequent to which additional lights 
were placed in the spot, and B. paid for them. It was held that B. 
was not liable, and that D.’s remedy lay against C. 

The same doctrine was.aflirmed in Overton v. Freeman, 9 Western 
Law Journal, 566, and 8 English Lawand Equity Reports, 479, de- 
cided in the English court of common pleas, January 13, 1852, on 
the authority of Knight v. Fox. In that case, A. had contracted to 
pave a district, and B. entered into a subsequent contract with him 
to pave a particular street. A. supplied the stones, and his carts 
were used to carry them. In the course of the work, B.’s men neg- 
ligently left a heap of stones in the street, so as to cause serious in- 
jury to the plaintiff. It was held that A. was not liable, and that 
the fact that the act complained ot amounted to a public nuisanee 





Bowens & McNamee v. Lake Evie Telegraph Company. 415 


made no difference. The judges delivered their opinion seriatim, 
and all concurred that Rapson v. Cubbitt, 9 Meeson and Welsby, 
710; Reedie v. Northwestern Railway Company, and Knight v. 
Fox, had settled the law of England; that the defendants, not per- 
sonally interfering, and giving no directions, but contracting with a 
third person to do a legal act, were not responsible for an illegal act 
done in performance of such contract. 





~ ~~ 


COURT OF COMMON PLEAS, CUYAHOGA COUNTY, OHIO. 
MAY TERM, 1853. 


BEFORE MR. JUSTICE STARKWEATHER. 


LIABILITY OF TELEGRAPH COMPANIES FOR MISTAKES IN MESSAGES. 
Bowen & McNamer v. Laxe Erre Teiroraruy Company. 


Taxis was an action brought by the plaintiffs to recover of the 
defendants, damages sustained by reason of a mistake in the trans- 
mission of a telegraphic despatch sent over the line of the defend- 
ants, from Monroe, Michigan, to Buffalo, New York, November 
25th, 1850. The despatch was as follows: 

‘Send one handsome eight dollar blue and orange, and twenty- 
four red and green, three twenty-fives, Bay State. Fill former 
orders with best high colors you can.” 

Biowe tt & Co., Adrian, Michigan. 

To Bowen & MoNames, New York. 

The proof was that the despatch, when it reached New York, read 
“‘one hundred,” instead of ‘‘one handsome,” and that the mis- 
take complained of, occurred in some office upon the defendant’s line. 
That the plaintiffs, after having had the despatch repeated, (how far 
back did not appear) and receiving it a second time, ‘‘ one hundred,” 
shipped to Bidwell & Co., “Sone hundred eight dollar blue and 
orange Bay State” shawls: that the shawls were returned, and 
reached New York after the shaw] season had closed ; by reason of 
which they were depreciated in value. 

The plaintiffs claimed to recover charges for freight and the depre- 
ciation in value. 

The defendants denied the commissi’n of the error, and claimed 
that the despatch was so obscure as to be inappreciable, and not, 
therefore, the subject matter of damages, even if the error had been 
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made; that telegraph companies were not held to the same account- 
ability as common carriers, and that such errors as the one com- 
plained of might occur without gross negligence. 


The cause was argued to the jury by Mr. William Slade, jr., 
for the plaintiffs, and Mr. John A. Foot, for the defendants. 


Mr. Justice SrarkwEAtTH™R, charged the jury in substance that 
telegraph companies, holding themselves out to transmit despatches 
correctly, were under obligation so to do, unless prevented by causes 
over which they had no control ; that the defendant was bound to 
send the message in question correctly, and that if it failed in this 
duty, whereby damage had occurred to the plaintiffs, the plaintiffs 
must recover. That if the message was originally so obscure as to 
be inappreciable, that then the error complained of could not have 
increased its obscurity, and the plaintiffs could not recover; but if 
it was sufficiently plain to be understood by business men, and those 
possessing ordinary capacity, that it was appreciable, and if changed 
to the injury of the plaintiffs, was the proper subject matter of dama- 
ges. 

All these questions were for the jury upon the evidence in the 
case. 

The jury returned a verdict for the plaintiffs for one hundred and 
eighteen dollars. 





U. 8. CIRCUIT COURT, FOR THE DISTRICT OF ILLINOIS. 


MR. JUSTICE DRUMMOND PRESIDING. 


LIABILITIES OF COMMON CARRIERS FOR MONEY CARRIED. 


The facts of the case are as follows: 

In the month of April, 1852, the plaintiff, John Kuter, with his 
family, moved from Pennsylvania to Illinois. He had with him an 
ordinary dry goods box, containing various articles of household 
goods, etc.,in which was placed between $1,700 and $1,800 in 
money. The box was delivered to the defendant, the Michigan Cen- 
tral Railroad Company, at. Detroit, to be transported to Chicago, and 
was placed in one of their freight cars and was never heard of after- 
wards. The action was brought to recover the box and contents. 
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After the evidence was closed and the arguments of counsel, the 
court instructed the jury as follows: 

1. If the Jury believe, from the evidence, that the box contained 
the various articles of goods and merchandize as claimed, that they 
were the property of the plaintiff, and were delivered to the defendants 
as common carriers of such goods and merchandize, to be carried 
from Detroit to Chicago, and that the defendants failed to deliver 
them as stipulated at Chicago, then the jury will find for the full 
value of the goods and merchandize. 

2. The plaintiff can not recover for the value of the money claimed, 
unless the jury are satisfied from the evidence that the defendants 
were common carriers of money, and held themselves out to the 
world as such ; that the fact of their being carriers of passengers 
and merchandize, did not constitute them common carriers of money, 

8. That if the jury shall believe from the evidence that the defen- 
dants, by an arrangement with an express company, carried money 
under a special contract, and with special and limited risks and 
liabilities, that circumstance alone did not make them common car- 
riers of money, and subject to extraordinary responsibilities of com- 
mon carriers of money; though the jury might take it into consider- 
ation in connection with any other evidence of their being common 
carriers of money. 

4, That if the jury believed that the defendants were common 
carriers of money, and that notice of any instruction or limitation 
of their liability was brought home to the plaintiff, that the plaintiff 
was not bound to disclose to the defendants the contents of the box 
in order to render them liable ; but if the defendants wished to guard 
themselves against risk, they should have inquired as to the contents 
of the box. As a general rule, a person who delivers to a carrier 
any article or thing in property, of which the latter is a common 
carrier, he is not bound to disclose the kind, or quality, or value of 
such property, and the carrier, in the absence of notice of fraud or 
artifice on the part of persons making the delivery, is liable, not 
withstanding no disclosure is made. 

The verdict of the jury was $1,997 61 in favor of the plaintiff. 


Messrs. Goodrich, Scoville, Judd, and Welson, for plaintiff. 
Messrs. H. G. and EZ. S. Shumway, and Arnold, for defendant.. 
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418 Selections from Recent Reports. 


SELECTIONS FROM RECENT REPORTS. 


REPORTS OF CASES in law and equity, argued and determined in the Supreme Court of. 
New York. By Otrver L. Barsour, Attorney at Law. Vol.12. Albany: Gould, Banks 


& Co. New York: Banks, Gould & Co. 1853. 


1. Action. 12. Common Carriers. 
2. Agent. 13. Debtor and Creditor 
3. Agreement. 14. Divorce. 

4. Amendment. 15. Ejectment. 

5. Apprentice. 16. Parties. 

6. Attachment. 17. Partnership. 

7. Banks. 18. Pleading. 

8. Bona Fide Purchaser. 19. Promissory Notes. 
9. Bill of Lading. 20. Referees. 

10. Chattel Mortgage. 21. Replevin. 

11. Code. 22. Slander. 


1. Acrion.—An action to recover the possession of personal pro- 
perty, under the code, can not be maintained, unless the defendant 
had the possession of the property, either in law or in fact, at the 
time the suit was commenced. Brockway v. Burnap, 12 Barbour’s 


R., 347. 


2. Acrnt.—A corporation is liable for the acts of its authorized 
agents, although the agent contracts in his own name, without dis- 
closing that of his principal, if the exclusive credit be not given to 
the agent. Conro v. Port Henry Iron Company, 12 Barbour’s 


R., 27. 


3. AareEMENT.—Where the defendant gave his note at three 
months, secured by a hypothecation stock, which the lender agreed 
to hold for three months; held that though the defendant had his 
days of grace on the note, he had none on the agreement as to the 
stock ; and that the stock might be sold before the note became due. 
Rankin v. McCullough, 12 Barbour’s R., 103. 


The cases which hold that a party wo is by contract to pay money 
on a certain day, has the whole of the day ; and that until the whole 
day has expired,no action will lie against him for the breach of such 
contract, proceed upon the ground that a day is fixed for the per- 
formance of the contract; and the law, not in general regarding 
fractions of a day, considers the party entitled to the whole day for 
performance, But where, by the terms of a contract for the sale of 
stocks, the acts of delivery and of payment are to be simultaneous, 
and the purchaser is not to pay on a particular day but on a delivery 
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of the stock, it would be an alteration of the contract of the parties 
to hold that because the transfer of the stocks is made without, at 
the very same instant, receiving the cash, the right to demand the 
cash is postponed until] the next day. Genin v. Thompkins, 12 Bar- 
bour’s R., 265. 

The defendant and his partner, through their agent, agreed to 
deliver flour, which he had received from the consignor in Chilli- 
cothe, to the plaintiffs in New York, and that agreement was sent 
to the latter accompanied by a draft upon them for the value of the 
flour. Held, that the whole of this was one connected transaction, 
and transferred the property in the flour to the plaintiffs ; and that 
when they accepted the draft drawn upon them, their title became 
absolute, subject only to the consignor’s right of stoppage in tran- 
situ, which is a mere equitable lien, and not a right of property. 
Dows v. Cobb, 12 Barbour’s R., 310. 

An executory promise to pay a sum of money to be recanted from 
a bargain which is void by the statute of frauds—as a parol contract 
for the sale of standing timber—is not binding, for the want of a 
consideration to support it. Silvernail v. Cole, 12 Barbour’s R., 685. 


4. AmenpMEeNT.— Whether an amendment of the complaint shall 
be allowed, or not, at the circuit, is a question addressed to the dis- 
cretion of the judge; and his decision is not the subject of review. 
Phincle v. Vaughan, 12 Barbour’s R., 215. 


5. Apprentice.—A promise to pay for work and labor will never 
be implied, where it is manifest, from the conduct, situation, and 
mutual relations of the parties, that it was not intended.. Maltby v. 
Harwood, 12 Barbour’s R., 473. 


6. ArracuMent.—A warrant of attachment, under the code, 
(§228,) is simply the written order of the judge, issued upon, and as 
a judicial determination from, the facts presented to him, that the 
case is one in which an attachment should be granted. It is one of 
the provisional remedies which the court is authorized to extend to 
suitors, and that in the simplest manner, and upon application to a 
judge at chambers. A formal teste, signature of the clerk, and seal, 
are not requisite. The signature of the attorney of the plaintiff to 
the warrant should, however, be required. Genin v. Thompkins, 
12 Barbour’s R., 265. 


7. Banxs.—To enable the holder of a bank bill, or negotiable paper, 
to retain the same, against the true owner, he must have come by it 
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in the usual course of his business, and for a full and fair considera- 
tion. He must have parted with something on the faith of the note 
or bill. Goldsmid ». Lewis County Bank, 12 Barbour’s R., 407. 


8. Bona Fine Purcaaser.—A bona fide purchaser is one who pur- 
chases for a valuable consideration paid or parted with, and in the 
belief that the vender has a right to sell, and without any suspi- 
cious circumstances to put him upon inquiry. Merritt v. Northern 
Railroad Company, 12 Barbour’s R., 605. 


9. Britt or Laprya.—Though as between the shipper of goods and 
the owner of the vessel, a bill of lading may be explained as to 
quantity and condition of the goods, yet it may not be so explained 
as between the owner of a vessel and a consignee or assignee of the 
bill of lading, who has in good faith advanced money on the strength 
of it, and thus been led by the master’s signing the bill to an act 
changing the situation of the parties. In such case, the bill of lad- 
ing is conclusive on the owner, in respect to the quantity of goods. 
Dickerson v. Seelye, 12 Barbour’s R., 99. 

As a general rule, a suit founded upon the express contract con- 
tained in a bill of lading, should be brought by the shipper with 
whom the matter contracted, or by the owner of the goods, in a case 
where the shipper acted as his agent. And although the proper in- 
dorsement of a bill of lading will transfer the property in the goods, 
it does not transfer the contract contained in it. Dows v. Cobb, 12 
Barbour’s R., 810. 


10. Caarren Morteace.—The filing of a chattel mortgage, after 
the expiration of a year from the time of first filing it, is effectual to 
protect the mortgagee, and his assigns, as against an execution cred- 
itor whose execution is not levied until after the second filing, but is 
levied within a year from and after that time. Swift v. Hart, 12 


Barbour’s R., 530. 
The interest acquired under a mortgage of personal property, valid 


here, will not be divested by proceedings in imwitum in another 
state, to which the property may happen to be taken for a temporary 
purpose by the mortgager, instituted by the creditor there; particu- 
larly if no new credit is given in consequence of the possession of 
the mortgager. Martin v. Hill, 12 Barbour’s R., 631. 


11. Copz.—The rule that a party must recover secundem allegata, 
is as applicable to actions brought under the code, as it was before 
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the adoption of the code; which requires the true cause of action, 
more than ever, to appear in the complaint. 

The code, while it allows damages for an ouster, and for the rents 
and profits, to be recovered in the same action, recognises the dis- 
tinction between them. Livingston v. Tanner, 12 Barbour’s R., 481. 


12. Common Carriers.—Common carriers, being liable for goods 
which they have undertaken to carry, have a beneficial and an in- 
surable interest therein. Chase v. Washington Mutual Insurance 
Company, 12 Barbour’s R., 595. 


13. Drpror anp Creprror.—An assignment of property, by debt- 
ors, for the benefit of their creditors, which provides that the assignee 
shall take possession of the property assigned, and sell and dispose 
of the same, at public or private sales, to such persons, for such 
prices, and on such terms and conditions for cash or upon credit, as 
in his judgment may appear best for the interest of the parties con- 
cerned, and convert the same into money, is void, by reason of the 
clause conferring power to sell on credit. Burdick v. Post, 12 Bar- 
bour’s R., 168. 


14. Drvorce.—A. and B., having a domicil in this state, were 
married here, and afterwards the wife obtained a divorce a mensa et 
thoro. Subsequently the husband went to Michigan and obtained a 
decree of divorce a vinculo, on a charge of wilful desertion; the 
wife not having appeared, nor having notice, except by publication 
in a newspaper of that state ; Held, that the divorce was a nullity. 
Vischer v. Vischer, 12 Barbour’s R., 640. 


15. Esrcrment.—In an action under the code, to recover real prop- 
erty, corresponding to the former action of ejectment, when the wife 
is the owner of the fee, and the husband tenant by the custody ini- 
tiate, the husband and wife may join in the action. Ingraham v. 
Baldwin, 12 Barbour’s R.., 9. 

Under the code (§ 167 sudts.) the plaintiff in an action to recover 
the possession of land, may also recover for the use of the land, 
while the defendant has kept him out of possession; or, he may re- 
cover the land in one action, and may afterwards bring his action for 
the rents and profits. Livingston v. Tanner, 12 Barbour’s R., 481. 


16. Partmes.—It seems that if husband and wife are improperly 
joined, the objection should betaken by demurrer, and will be waived 
by answering over. Ingraham v. Baldwin, 12 Barbour’s R., 9. 
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17. Parrnersnip.—According to the true construction of the sta- 
tute relative to limited partnerships, (2 R. 8. 3d Ed. 52. §24,) in the 
case of a dissolution of such a partnership, by act of the parties, 
before the expiration of the term for which the partnership was 
formed, the notice of such dissolution must not only have been filed 
and recorded, pursuant to the directions of the statute, but the full 
period of publication must also have elapsed, before the partnership 
can be considered to be dissolved. The partnership continues until 
the notice has been published for four weeks. Beers v. Reynolds, 
12 Barbour’s R., 288. 


18. Pieapine.—A defendant can not demur toa part, and answer 
to another part, of a complaint, which contains but one cause of ac- 
tion, stated inone count. Ingraham v. Baldwin, 12 Barbour’s R., 9. 

A party whose pleading is demurred to, may now go behind it, 
and attack the previous pleading of his adversary, when it is defec- 
tive in substance, and have judgment, as formerly, in his favor, not- 
withstanding the defects in the pleading demurred to. 

The new matter constituting a defense in an answer under the 
code, means some fact which the plaintiff is not bound to prove, in 
the first instance, to establish his cause of action, and which goes in 
avoidance or discharge of the cause of action alleged in the com- 
plaint. 

The rule in regard to the facts proper to be pleaded, has not been 
essentially changed or modified by the code, except as to those mat- 
ters which might formerly be proved under the general issue to de- 
feat the action. It is only the material allegations in a complaint 
which the defendant is under the necessity of controverting to pre- 
vent their being taken as true ; not casual inferences. Stoddard v. 
Onondago An. Con., 12 Barbour’s R., 573. 


19. Promissory Notes.—When a notice of protest states that the 
note has been protested for non-payment, and that the holders look 
to the endorser for the payment thereof, this is sufficient, although it 
does not allege a demand and refusal. 

The word protest or protested, when used ir reference to commer- 
cial paper, imports the taking of such steps as are requisite to charge 
the drawer and indorsers, viz: demand and refusal. Beals v. Peck, 
12 Barbour’s R., 245. , 


20. Rererkus.—Every court possessing authority to appoint ref- 
erees, has the|inherent right to review their proceedings, and is the 
only appropriate tribunal for that purpose. No appeal, therefore, 
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will lie from the judgment of an inferior court, for errors committed 
by referees, unless that court has first refused to correct them. Gou- 
lard v. Castillon, 12 Barbour’s R., 126. 


21. Reptevin.—An action to recover the possession of personal 
property, under the code, can not be maintained unless the defendant 
had the possession of the property, either in law or in fact, at the 
time the suit was commenced. Brockway v. Burnap, 12 Barbour’s 
R., 347. 


22. StanpER.—A person who would recover damages for an in- 
jury occasioned by the conduct of another, must show, as an essential 
part of his case, the relation of cause and effect between the conduct 
complained of, and the injury sustained. 

This relation of cause and effect can not be made out by including 
the independent, illegal acts of third persons. Olmstead v. Brown, 
12 Barbour’s R., 657. 





MISCELLANEOUS. 
NEW BOOKS RECEIVED. 


Fianpers on Maritime Law.—A Treatise on Maritime Law, by 
Henry Flanders. Boston: Little, Brown and Company. 1852. 
We had not heard of the author of this book until the announce- 

ment of its publication. We infer that he resides in Philadelphia, 
because the copyright is entered there, and the preface is dated there. 
So that our opinion of the work is not affected by any previously 
acquired reputation of the writer. And that opinion is decidedly 
favorable. It does not cover the whole ground of Abbott on Ship- 
ping, nor the same ground as that of Curtis on Merchant Seamen. 
But it does cover ground not. fully occupied by either. Take the 
two chapters on collision, and on salvage. We have nowhere found 
these important subjects so clearly and comprehensively presented. 
To the history of maritime law is an admirable specimen of con- 
densed, yet perspicuous narrative. Formerly, to a western lawyer, 
this book would not have had any peculiar practical value. But 
now, when admiralty jurisdiction has been extended over all our 
navigable waters, it supplies a want all the more felt, because just 
created. 


Hittrarp on Morreaces.—The law of mortgages of real and per- 
sonal property. Being a general view of the English and Ame- 
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rican law upon that subject. By Francis Hilliard, author of the 
American Law of Real Property, etc., in two volumes, Boston; 
Little, Brown and Company. London: William Maxwell. 1853. 


Mr. Hilliard’s reputation as a law writer is already well known to 
the profession. His. Digest of the Law of Real Property has passed 
throngh several editions, and become a standard work. We predict 
the like success for this. Tothe American lawyer it must, to a great 
extent, supersede Powell, Americanized as that book has been by 
notes more extensive than the text. For besides that it is an Ame- 
rican work, of great learning and research ; it treats at length the 
subject of chattel mortgages, which Powell did not, and for which 
there was, until now, no good text book. 


Bisnor on Marriage anp Drvorce.—Commentaries on the law of 
Marriage and Divorce, and Evidence on Matrimonial Suits, by 
‘Joel Prentiss Bishop. Boston: Little, Brown & Company. 
London: William Maxwell. 1852. 


This work, though so recently published, has already found a place 
in many of our best law libraries. It would be difficult to name a 
subject of such universal interest and importance, respecting which 
so little could be found in the text books. Mr. Page, of Ohio, in 
his excellent work on divorce, of which Mr. Bishop seems to have 
made liberal use, had already partially supplied the want so gene- 
rally felt. But to cover the whole ground, both of marriage and 
divorce, was left to Mr. Bishop. And he has performed his task so 
ably and faithfully, that we scarcely know of a recent law book more 
certain to find an extensive sale. 


OBITUARY. 


(FROM THE AMERICAN LAW REGISTER.] 


Recent letters from Paris communicate the death of Horace Binney Watuaceg, Esq., in 
that city, on the 16th of December last, at the age of thirty-five ; and the Bar of Philadelphia» 
of which he was a member, have done the customary honor to his memory, with more than 
the usual evidences of sorrow and respect. ; 

Mr. Wallace’s health, for the first time, in the course of the last sammer and autumn, 
became considerbly disturbed, in. the pursuit of his habitual concerns with literature and the 
law, and the disturbance was indicated by symptoms, which were at first referred to the 
stomach, as the usual effects of dyspepsia; but they became better referable, a short time 
before his departure for Europe, in November, to diseased cerebral action, induced by some 
lesion of the blood-vessels in the brain; and this has been confirmed by his sudden and 
afflictive death in Paris. His surviving brother, who had taken his passage to join him, was 
arrested but two days before his intended departure, by a telegraphic dispatch to Liverpools 
from the American Minister in London to the Consul of the United States, which he com- 
municated by the steamer of the same morning the despatch came to his hands. 

It is a rare circumstance that a man of Mr. Wallace's age, without wife and children, not 
of habits of either promiscuous or convivial association, something in appearance reserved, 
and certainly sélect in his choice of companions and society, has, by his death, left so pain- 
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ful a void in the bosoms of so many. The grief which is felt at his premature death tran- 
scends all ordinary experience ; and one who knew him, and loved him in his heart's core, 
occupies a small sheet, not to unbosom his sorrow, but to explain or state the reasons why so 
many are partakers of it with him. 

Mr. Wallace was not unknown as a writer in the Jaw. He has contributed to/is profes 
sion in notes, or, more properly speaking, in commentaries, upon Mr. Smith's Selection of 
Leading Cases in various branches of the law, uyon White and ‘Tudor’s Selection of Lead- 
ing Cases in Equity, and upon decisions of American Courts in several departments of the 
law (a work of kindred design undertaken by himself and his associate in all these publica- 
tions, the present Judge Hare,) the fruits of as accomplished a legal mind, as any man, in 
any country, ut his early age has shown. It is, indeed, an injustice to him to speak of these 
works in relation to age or years. ‘There is no professional mind, here or elsewhere, that 
would not have left as many, perhaps more, traces of youth, of immature thought, or defect- 
ive research, among the clear, precise, beautifuliy written, and, in several instances, bright 
and radiant criticisms, which have proceeded from his pen in each of these works. ‘The 
best judges in the country have received them, and spoken of them wih the highest respect ; 
and the profession have accredited them in all our states, by calling for edition after edition 
of them in quick successivn, as the demand has repeatedly exhausted the booksellers’ supply- 
It is almost marvellous that a man of thirty, who had no time or chance to file his opinions 
and thoughts, by the thoughts of other men in bar discussions, should have attained to so 
true, and uniform, and firm an edge, and so sharp and penetrating a point, in all of them. 
There is not a note Or remark in the whole body, that does not show the mind of a lawyer, 
imbued with the spirit of the science, instinctively perceiving and observing all its limita- 
tions, its harmonies, its modulations, its discords, asa cultivated musical ear perceives with- 
out an effort what is congruous or incongruous with the harmonies of sound. They mani- 
fest the true distinction between a lawyer, and a random speculator upon law. His pen, 
moreover, was the true emblem as well as instrument of his mind; it was strong, pointed, 
clean, delicate enough for the finest thoughts, and firm enough for the strongest, making no 
hair strokes that elude the sight, o1 blurs that deform the page. There is a beautiful concord 
between his thoughts and his language. And all this was effected with inconceivable faci- 
lity. He possessed a real and true genius for Jegal disquisition. The outside world com- 
monly think, that the genius of the bar lies in speech, and not in thought or in writing: and 
that there is something in the dissociating action of legal studies, that drives off all that 
finer essence that obtains for its effects the name of genius. But it is a great mistake, and 
no profession has given more prvuofs of it than the bar. One of the causes of the deep grief 
that Mr. Wallace’s death has occasioned to his young professional friends, is, that as he had 
a decided inclination for this species of employment, and was of habits, and in circumstances 
that disnosed and enabled him so to devote himself, the American world has lost in him the 
inappreciable advantage of possessing a great legal critic and writer, in the midst of those 
surges of judicial opinion, w:.ich sometimes make the sway of the law among us shake like 
a thing infirm. 

A year or two before his last visit to Europe for his health, he had passed a twelvemonth 
in England and on the Continent, with particular reference to the study of their great works in 
the arts, especially in church architecture, as well as in painting and sculpture. If his health 
should be restored in his renewed tour, it was his purpose to extend that survey to Spain. It 
had before been limited to England and Scotland, France, Holland, Saxony, Bavaria, Aus- 
tria and Hungary, Lombardy, and Middle and Southern Italy. He possessed a knowledge 
of the principles of these arts, and esthetic sensibility to appreciate their works, which, by 
the aid of his pen, would have been imparted to the world, in the lights of a bright imagina- 
tion, and of a most pure and refine’ taste. His letters from Munich, Prague, Vienna, Milan, 
Florence, and Rome, upon his first tour, are a treasure of eriticism, as well as a mine of true 
feeling on these subjects. They deserved publication, and will bear it without fear in their 
present state, written calamo currente. But it is believed that he had given some months» 
after his return, to the preparation of his journal for the press, or, at least, to bring it to a 
state which he regarded as a better representation of his opinions and observations ; and this, 
it is to be hoped, may yet be communicated for public use and enjoyment. 

But he was not a writer of Law only, or of instructive and elegant criticisms upon the 
fine arts. His mind was excursive far beyond the ordinary degree, even among the most 
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liberal and cultivated lawyers, and to an extent which proved that the study of the law had 
imposed no fetters upon his-range of thought. There was nothing worth reading that he 
did not read, nor hardly anything worth thinking about, that he did not profoundly weigh, 
and think of again and again. And he had accomplishments by education, that enabled 
him to read with perfect selection, and to think with accuracy and constancy. He wasa 
fine mathematician, an excellent classical scholar, and of the purest taste. His imagination 
made him a poet, to appreciate what is most excellent in poetry; but with it was associated 
profound and susceptible feelin :s, which caused him to shrink trom a large proportion of what 
passes under that name. Before he was twenty, he was the projector of a new theory of 
comets, which he subsequently discarded as too playtul for the grave science, which is 
endeavoring to bring these eccentrica! bodies into system. At the same early age he wrote, 
and sent to the press, a novel in two volumes, which was published anonymously, both in 
this country and in England, and which he never claimed, nor. after he had measured it by 
his improve | judgment, wished to claim. But with defects in plan and mechanism, which, 
at that age, do not at all surprise us, and with s»me outbreaks, which are so natural in the 
flights of a noble bird, for the first time essaying his own wings, this novel contains a great 
number and variety of beautiful pictures, thoughts beautifully expressed, and speculations 
in morals, and upon character and life, that could never have proceeded from any but a 
highly-gifted intellect. 

It is in his latter years, however, and in the periodicals in our country, as well as in works 
not periodical, that are to be found the best evidences of his refined taste, his philos»phical 
miid, and his powerful and polished pen. Except in the law, he wrote and pub ished 
anonymously. His modesty, rather than indifference to reputation, was ‘the cause 0. it. 
Time may, and probably will, disclose a part of these works, which will be honored, and 
give honor to him, by being connected with the author’s name. He had no special or 
limited walk in these things. His topics were as various as his rearling; and his recollections 
of all that he had read were as fresh at the end of years, as they were at the end of a day. 
His memory took impression of what he read with attention, like softened steel; and it 
hardened when the book was closed, so as never to lose the most delicate lines of the author. 
He was, moreover, deeply read in the Brsie, a3 might be inferred from parental instruction 
and example. He had its noble passages and its encouraging truths by heart; and he had 
publicly professed his faith in it by receiving cynfirmation in the church of which all his 
family were members. It is in the highest degree consolatory to his friends to learn, that in 
the short intervals of calmness that were allowed by the access of his distemper, he give 
almost the last look of his eyes to the divine pages of Te Boor. 

It has been said that in appearance he was reserved. The world so regarded him; and, 
in the same way, it misregards all men of the same type. He had no reserve whatever. 
He was frank, cordial, affable, full of conversation, affluent in topics, playfully imaginative 
in the treatment of them, and prolific in illustrating them by the treasures, great or small, 
that he would appropriately bring from his own memory into the common stock of conver- 
sation. He wasa converser, nota talker. He was an exchanger of resources and products, 
not a monopolist. He was dumb to the heart’s content of any uian who wanted t» have all 
the talk to himself. His reserve was a habit of the body, not of the mind or of the heart. 
If the heart or mind of any man whom he respected, was brought into communion with his 
own, there was at once a commixture and an overflow. But in our free intercourse, in 
which all conditions and characteristics are fused together, itdces and will happen that men, 
who have any shyness, or sensitiveness on the surface, will be so misregarded. It happens 
often, as it happened with Mr Wallace, that the mere temperament of the surface rules in 
this matter, to a degree of which the party is himself unconscious, as is immediately per- 
ceived by all who take any pains to know the person whom they call reserved ; for the per- 
sonal knowledge, :fter it goes a line beneath the surface, finds an interior all open, free and 
unconfined. Mr. Wallace's temperament so ruled him in this matter, and.no further, nor 
otherwise. His heart was as warm, and as kindly as a child’s, and as.true as steel. No differ- 
ence of opinion or sentiment turned its edge. Instead of being selfish or self-esteeming, his 
truer characteristic was—and, to speak after the manner of men, it was a defect - that he 
did not sufficiently value himself upon the productions of his-mind and pen, to connect his 
name with them, nor upon his powers of conversation, to give general society more frequent 
benefit from them. If God had continued the life of his accomplished mother, as it has 
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pleased Him to spare her this pang more bitter than her own death, you might have asked 
her, if her broken heart could have throbbed after such intelligence, what he was as a son! 
And, if death had not almost emptied his quiver upon that family, you might have asked his 
lovely sisters, what he was as a brother, through every day and hour of his life! But this is 
cominz too near to the sacred privacy of domestic grief. He has left but one survivor in 
his own line, of sufficient age to suffer and to remember. Suffer as he must and will, the 
time we hope may come, when remembrance will triumph over suffering, and recall the 
virtues that have existed, and have exalted the family relation, without anguish for their 
premature loss. 

It is sad to record the passing away from a world, in which he was so much wanted, and 
from friends who so deeply admired and loved him, of this young man’s pure heart, accom- 
plished mind, and noble aspirations. It is especially sad that they have so passed away in 
a foreign land, without the solace of personal friends, and the aid of family physicians, who 
might possibly have averted the melancholy conclusion. But such regrets are now una vail- 
ing. It is our duty to be thankful for him, and to profit by the remembrance of what he - 
was, rather than to repine that all the bright promises of his mind and life have not been 
fully established. It is the duty of all men to receive the gifts of God with thankfulness, and 
to endeavor to profit by them, whatever may be the abatements. disturbances, or term of 
enjoyment, which the divine appointment may have connected with them. Submision to 
His will is as much a part of perfect gratitude, as it is of complete obedience. 


_—_— ~Or SO 


DYING DECLARATIONS. 


AN interesting and important question of evidence has been decided by the Supreme Court 
of Massachusetts, now sitting at East Cambridge, in’the trial of Thomas Casey for the mur- 
der of Ouvra Taylor and his wife, at Natick. 

Taylor, it will be recollected, was dead when found, and Mrs. Taylor, although speech- 
less and mortally wounded, was conscious nearly up to the time of her decease. She was 
well aware, by the assurance of her physicians, that no hope was entertained of her recovery ; 
and on being repeatedly requested, under these circumstances, by Doctors Whitney and 
Hoyt to squeeze their hands if Casey was the man who committed the deed, she did give the 
sign as directed. She was asked other questions, to be answered by the same sign, if the 
response was affirmative, but to desist fron: pressing the hand if the response was negative. 
These questions were asked to test the mental] consciousness and sanity of the dying woman ; 
and the answers were such as to entirely satisfy the physicians that she had full use of her 
mental faculties. 

By the well-known rules of evidence, the dying declarations of a person fully aware of his 
state are admitted in courts of justice, and allowed all the credit of testimony given under 
the solemnity of an oath, on the ground that an individual conscious of his immediate 
departure to the presence of the Deity, would be very unlikely to make a false statement. 

The question in this case is, whether the answers given by signs, as directed, would come 
under the denomination of dying declarations ? The affirmative was earnestly pressed by 
the Attorney-General, and as earnestly resisted by the prisoner's counsel. ‘The Court, after 
consultation, ruled the evidence admissible, but cautioned the jury in reference to the full 
amount of credit to be attached to it— Boston Journal. 


eG 


FRENCH AFFAIRS AND JURISPRUDENCE. 


WE recur to this important subject, deriving but little satisfaction from finding that what 
we foretold last autumn has come to pass, and a greater numerical force been ranged in favor 
of the Empire than had attended the preceding acts of usurpation. That no calm observer 
can feel otherwise than anxious, if not alarmed, in the present circumstances of France, 
and indeed of Europe, is certain enough; that there are gleams in the general dark prospect 
is, however, equally undeniable ; and among the favorable appearances is to be placed first 
and foremost the continued display of independent spirit among the members of the legal 
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profession. To obtain their presence as a body upon the late occasion of imperial exhibi- 
tion was found impossible The man who had degraded himself to the lowest pitch by pro- 
nouncing a labored and dull panegyric of despotism, accompanied with classical references 
at once puerile and inaccurate, and who has since been rewarded by promotion to the highest 
judicial office, is well known to be looked down upon almost universally, by his learned 
brethrenyunder the influence of feelings of shame at belonging to the same order with him, 
rather than of indignation at his efforts to bring it into general contempt. A general im- 
pression prevails, that no prospect of professional advancement can make up for the Joss of 
publie respect, and a just estimate is made of the utter worthlessness of all expressions af- 
fecting to represent the opinion of the community through the medium of a press in a state 
of absolute slavery more complete, and which ought to be more galling, than that under 
which the other parts of society are laid! While a mostservile clergy has become the ready 
tool of the government, almost rivalling the subserviency of the army itself, it is hoped that 
the sacred fire of liberty may be kept alive by the ministers of justice, the unbought, unpro- 
moted professors of the law. 

Another indication, which we deem also very favorable, is the difficulty, found quite in- 
superable, of prevailing upon persons of real eminence, whether from personal character or 
from high rank, to hold any relations of au official kind with the new dynasty, and more espe- 
cially in places about court. The very few exceptions are of men so despised in society, that 
they have rather done harm than good to the imperial cause. Society pronounces against it: 
and no potentate who rules over Paris can long be easy under this sentence. It is far from 
unlikely that this may lead to some relaxation of the rigor (more severe than ever since the late 
change) with which the whole functions of the mock legislature were reduced to a mere 
shadow. Some portions of discussion may be allowed; yet we can not conceal from our- 
selves the consequence of such a concession. The Chambers would always use any freedom 
thus given, with the same fear and trembling which the press shows, after a first warning. 
They would dread some fresh act of violence, not merely retracting what had been gained, 
but possibly extinguishing even the name of legislature. 

The celebrated sect of the Economistes held that a despotic government was beneficial 
chiefly because it could, by its absolute decrees, effect usefu) improvements in national! policy, 
which popular ignorance made it so difficult to carry under a constitutional system. Juris- 
prudence is not without chapters of a like description: and it is possible that the slavery 
under which France now lies prostrate may receive some mitigation from certain changes 
in the judicial system not at present enjoying any portion of popular favor. In some in- 
stances this is owing to ignorance of the subject. For example, the glaring defects in the 
law of evidence, more than once pointed out by us, render all judicious investigations most 
uncertain in their results, making it a matter of chance whether the truth shall be ascertained 
or not. But these defects would by no means prove so mischievous, were the evidence only 
to be sifted and weighed by the judge ; it is the tendency of the evidence so improperly ad- 
mitted by the law as it now stands to mislead the jury, that produces the great uncertainty 
of all judicial proceedings. We refer, of course, to the allowing all manner of hearsay to 
be given in evidence. If any one in France objects to this, o: rather denounces it as wholly 
incompatible with trial by jury, he is met by the vulgar and ignorant assertion that jury 
trial being the best method of inquiry, it is impossible to have too many facts (as they are 
called) brought to the knowledge of the jury; whereas the rumors which every witness is 
suffered to tell, and which he has heard from persons whom he need not name, are all so 
many sources of deception instead of information to the jury. Again, the allowing thejury to 
apportion the offender’s punishment as well as to decide on his guilt by letting the verdict 
find ‘* extenuating circumstances,” tuough all rational men niust disapprove of it, yet could 
not be given up without much objection by the public at large. Jurors even are attached to 
it, for one of the main reasons which prescribe its abandonment. In very many, perhaps in 
most cases, the finding results from a kind of compromise, either among the jurors whose 
opinions differ on the question of guilty or not guilty, or between the conflicting feelings of 
the jurors themselves, who are uncertain as to the bearings of the evilence on that question, 
or are averse to the punishment which the law has awarded. No one can observe the kind 
of cases in which these verdicts are returned, and not be convinced that such is their origin. 
We have given these instances of amendments in the law which an absolute government 
may effect with peculiar facility. They are of the greatest importance, and would remove 
two of the greatest blots in the judicial system of our neighbors. That therg are others is 
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undeniable, and some for the removal of which the general feeling both of the profession 
and of the community would entirely concur with the opinions of more speculative juris- 
consults ‘Among these the security of all persons against unjust arrest and persecution by 
such an alteration of the law respecting bail (cawtion) has been more than once dwelt upon 
in this Journal ; and the present government could certainly not doa more popular thing 
than introducing such an amendment ofthe criminal jurisprudence, attended as it.would be 
by no sacrifice whatever of its own prerogative. There are other improvements im the law 

that fall within the former description of changes which an absolute government can make 

more easily than one controlled by popular assemblies ; but unhappily the most important of 
all is one likely to find little favor with the rulers who rely upon the destruction of all inter- 

mediate authorities between the multitude and themselves. We refer to the great vice in 

the French system, the source of all the instability of the monarchy and the bane of agricul- 

ture, we might add the main destruction to general irnprovement—the law which ordains of 
necessity the infinite subdivision of property. It is almcst as great a cause of embarrass- 

ment in the judicial as in the economical and political system. Unhappily the /eeling in its 
favor is deeply rooted and universal; and as they who govern by setting the mass of the ig- 

norant and the poor on one side, and the respectable classes on the other, are little likely to 
increase the influence of the latter, we are fated to see an arrangement perpetuated under 

which the gross absurdity exists, and in districts almost within sight of the Capital, of a 

single tree held in property by fifty persons, each of whom is owner of an undivided fiftieth 

part. But if that which forms the great obstacle to agricultural improvement is carefully 
neglected, not so the means of certain mercantile operations ; the greatest encouragement 
has been given to speculations in the money market. Never since the time of Law has 
such gamb ing in shares been known. Fortunes have been realized in the course of a few 

months almost equal to those which the Mississippi scheme created and destroyed in as 
many weeksor days. In the midst of all this comes a decree on which the greatest store 
was set, and which was passed even by the subservient senate with some difficulty, giving 

the head of the state an absolute power of making treaties and tariffs, of course without 
the least notice to the public. But those at the head of affairs are also, of course, in the se- 
cret; and can-conduct their operations in the market with an advantage which needs only 
be mentioned generally to be fully comprehended. Let us hope that the thirst of gain which 
is supposed to prevail among the military authorities near the head of affairs, may be slaked 
rather in the interior of the country, and at the moderate expense of its inhabitants, than at 
the far more ruinous cost to them and to.all nations of external operations. 

This is the great alarm which now possesses men’s minds, not indeed in France, but in 
all other countries. Thankful for having escaped from the nearerdangers of anarchy, the 
French have not yet had time to reflect on the risks they run of being once more led by the 
ambition and the avarice of a few men to disturb the peace ; and pay for military glory by 
the ruin of their trade, the desolation of their fields, and the final invasion of their country. 
Anxious for peace themselves, they willingly shut their eyes to the danger that threatens 
them ; and eagerly catch at verbal assurances dealt out just when and where they are profi- 
table to the dealer, while they shut their eyes to all the aets which are done in the very op- 
posite direction. Itis even said that while writings which recommend in the most undisguised 
manner a policy of aggression, are disavowed by authority,—an a‘ithority armed with the 
power of preventing any such from seeing the light,—these very publications are distributed 
in places the resort of the soldiery. We cannot believe this; we think the trick too clumsy 
to be tried. But that such writings are suffered ; that language of the same kind is endured 
among those having access to the head of the State, that on the late occasion of his progress, 
it was, if not encouraged, yet certainly never checked, is undeniable ; and the utmost that 
can be urged in extenuation of this double dealing, is the necessity of giving a vent to the 
bad feelings prevailing in certain quarters. We do not stop to remark, that giving vent is 
also giving encouragement; but we regard with unmixed satisfaction the two important 
facts, that the other powers of Europe, fully warned of their peril, are well prepared for their 
defense, and that they are resolved to unite as one man in resenting and in punishing any 
aggression in any quarter. This satisfaction must be shared by the French themselves, be- 
cause their best security against the calamities of war is the conviction of their rulers that 
it would be fatal to them. 
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Orfice oF THe Western Law Journat. 
Cincinnati, June 15th, 1853. 

To Subscribers and Friends:—I deem this a fitting time to 
address to you a few earnest words. With the close of the cur- 
rent volume, in September next, it will be ten years since I 
undertook the editorship of the»Western Law Journal. For 
the first seven years I performed nearly all the editorial labor ; 
for the last three years, the greater part has been performed by 
my very accomplished and efficient associate, M. E. Curwen, 
For the last two years no publishers could be found in Cincinnati 
who would incur the risk of loss; and I have, during this time, 
horne the pecuniary burden of publication, while Mr. Curwen 
has added the labors of publication to those of editorship. 
We did this because we thought the work useful to the profes- 
sion, and were not willing te let it die, so long as our gratuitous 
labors could keep italive. I have that feeling still, and I believe 
Mr. Curwen has. But I do not feel called upon to encounter a 
pecuniary loss, which is now, for the first time, threatened. 

When I commenced, I used this language, (see vol. 1, page 2,) 
“T rely for success upon a general co-operation of the Bencu and 
Bar, not merely in the money of subscriptions, but in the fur- 
nishing of matter.” have been disappointed in both. Until 
within a year the subseriptions have barely covered the actual 
expenses. They would do so this year if subscribers would be 
as punctual as heretofore. But such, unfortunately, is not the 
fact ; and I am thus admonished to give up the enterprise, at 
the end of the current volume. 

I am aware of the ready answer, that if the work were worthy 
of support, it would find it. To this I can only reply, that every 
number has cost much time, which could ill be spared from an 
exacting profession, if one would make a livelihood. And _ this 
is my excuse for all short comings. If more time could have 
béen given, the work would have been better. 

As to the furnishing of matter, while I am under obligations 
too numerous to be specified, it is nevertheless true, that there 
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has been fo general disposition, either among judges or lawyers, 
to furnish such matter a8 alone could make the Journal what I 
indicated in the prospectus, (vol. 1, page 1;)}=—~“ The’object of the 
work will be to gather from,and diffuse among the lawyers of 
the West, whatever is most worthy of note in their profession. 
To this end they are, one and all, invited and urged ‘to furnish 
reports of interesting cases, notices cf new law books and bio- 
graphical sketches of deceased members of the profession,” 

How few have responded to this call, the meagerness of the 
Journal, in this respeet, itself proves. Still, with all its imper 
fections, it was and is, as-I believe, of use to the profession, and 
worth at least the trifling cost to each subscriber. 

I intend by what I have said, to express*regret only, and not 
to complain. I have tried the experiment to test it fairly, and 
the result satisfies me that the Western Law Journal can not 
make friends enough to keep it in existence, This is the more 
to be regretted just now, because a new system of practice is 
about to go into operation, which makes a medium of ear] y notice 
of decisions especially desirable. T. WALKER. 





LAW SCHOOL OF THE CINCINNATI €0LLEGE. 


Tue twentieth Annual Course of Lectures will commence on 
Wednesday, the 19th of October, 1853, and will continue till the 
20th of April, 1854. 

The instructors in this school are Cuartes P. James, M. H. 
Tipen and M. E. Corwen. 

The course of instructions is designed to prepare students for the 
practice of the law, so that gentlemen, immediately upon their 
graduation, can be admitted to the bar, and enter upon the prac- 
tical duties of their profession. With this view, a moot court 
will be holden by one of the professors once in each week, or 
oftener, at which students will be required to prepare pleadings, 
furnish briefs, and make oral arguments. . Besides this, there 
will be a daily exercise, consistiug of lectures by the professors, 
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and ofreeitations in the text-books, which are embra¢ed in the 


course. 

No examination, and no particular course of previous study, 
is required for admission. 

The students will be expected to furnish themselves with the 
following text-books, the last editions of which are recommended: 
Walker's Introduction te American Law, (second edition ;) Kent's 
Commentaries, (seventh edition;) Blackstone’s Commentaries, of 
which Wendell’s edition is recommended; Greenleaf on Evidence, 
vol. 1; Smith’s Mercantile Law, Holeombe and Gholson’s edition 
of which is recommended; Stephen on Pleading; and Adams’s 
Equity. 

At the close of the term, the students will be examined by a 
Committee of the Bar of Cincinnati, consisting of at least five 
gentlemen, and upon those whom they report to be qualified to 
practice law, the Board of Trustees will confer the degree of 
Bachelor of Laws. 

The requisites for admission to the Bar in Ohio, are citizenship, 
majority, good moral character, two years’ study, and an exami- 
nation by a committee of the Bar. But by the Charter of this 
College, that examination is dispensed with, as to those who have 
attended the full Course of studies here, and have graduated, and 
have studied 15 months in addition to the term. 

The course will embrace all the usual titles and subjects of 
Common and Statute Law, Equity and Admiralty. 

The tuition fee is $60 for the term, in advance. An additional 
fee of $5 is charged as a graduation fee, to all who take a degree. 


Those who have matriculated for one term, may attend any sub- 


sequent terms free of charge. 
Board and lodging may be had here, in respectable houses, at 


from $2.50 to $3 per week. 
Any additional information in regard to the school will be 
cheerfully given, upon application, by letter or otherwise, to 


either of the professors, at Cincinnati. 


* 


